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THE McNULTY MEMORANDUM’S EFFECT ON 
THE RIGHT TO COUNSEL IN CORPORATE 
INVESTIGATIONS 


THURSDAY, MARCH 8, 2007 

House of Representatives, 

Subcommittee on Crime, Terrorism, 

AND Homeland Security 
Committee on the Judiciary, 

Washington, DC. 

The Subcommittee met, pursuant to notice, at 9:33 a.m., in Room 
2141, Rayburn House Office Building, the Honorable Bobby Scott 
(Chairman of the Subcommittee) presiding. 

Mr. Scott. The Subcommittee will come to order. 

I am pleased to welcome you today to this hearing before the 
Subcommittee on Crime, Terrorism, and Homeland Security, on 
“The McNulty Memorandum’s Effect on the Right to Counsel in 
Corporate Investigations.” 

As noted in the U.S. Supreme Court in Upjohn Company v. 
United States, the attorney-client privilege is the oldest of privi- 
leges for confidential communications known to common law. The 
purpose of the privilege is to encourage full and frank communica- 
tions between attorneys and their clients, so that sound legal ad- 
vice and advocacy can be given by counsel. 

Such advice of counsel depends upon the lawyer being fully in- 
formed by the client. And as the court noted in Trammel v. U.S. 
in 1980, the lawyer-client privilege rests on the need for the advo- 
cate and the counselor to know all that relates to the client’s rea- 
sons for seeking representation, if the professional mission is to be 
carried out. 

And this purpose can only be effectively carried out if the client 
is free from consequences or apprehensions regarding the possi- 
bility of disclosure of the information. 

This is not the case when waivers are coerced or obtained under 
duress. And there is certainly a coercive situation where there is 
fear or concern by a defendant in a criminal case, that he or she 
may not receive full leniency without a waiver of attorney-client 
privilege. 

As long as there is reason for concern that full leniency may not 
be granted without a waiver of attorney-client privilege, the fact 
that the department does not specifically require a waiver is of lit- 
tle consolation. 


( 1 ) 
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As the court noted in the Upjohn case, an uncertain privilege, or 
one which purports to be certain but results in widely varying ap- 
plications by courts, is little better than no privilege at all. 

The attorney-client privilege is a privilege of the client, not the 
lawyer, and lawyers have an absolute responsibility to protect a cli- 
ent’s privilege. Corporations are persons relative to constitutional 
rights of persons. 

Coercing waivers of corporate attorney-client privilege has not al- 
ways been the practice among Federal prosecutors. Formerly, a 
company could evidence its cooperation with such prosecutors by 
providing insight and access to relevant information and to the 
company’s workplace and employees. The definition of a company’s 
cooperation did not entail production of legally privileged commu- 
nications or attorneys’ litigation work product material. 

Memoranda issued by the Department of Justice over the past 
several years, however, reveal that policies which suggest that cor- 
porations face an increased risk of prosecution, if they claim such 
constitutionally protected privileges. 

The first such memorandum was issued by former deputy attor- 
ney general, Eric Holder in 1999. That memorandum was designed 
to provide prosecutors with factors to be considered when deter- 
mining whether to charge a corporation with criminal activity, and 
to specifically allow prosecutors engaging the extent of a corpora- 
tion’s cooperation to consider the corporation’s willingness to waive 
attorney-client and work product privileges. 

The Holder memorandum was then superseded in 2003 by an- 
other memorandum issued by former deputy attorney general, 
Larry Thompson. The Thompson memo contained the same lan- 
guage regarding the waiver of attorney-client and work product 
privileges and also addressed the adverse weight that might be 
given to a corporation’s participation in a joint defense agreement 
with its officers or employees and its agreement to pay their legal 
fees. 

Today, the current department policies relating to corporate at- 
torney-client and work product privilege waivers are embodied in 
the McNulty Memorandum issued in December of 2006 by current 
deputy attorney general, Paul McNulty. 

So, this new memorandum does state that waiver request be the 
exception rather than the rule. It continues to threaten the viabil- 
ity of the attorney-client privilege in business organizations by al- 
lowing prosecutors to request a waiver of privilege upon finding of 
legitimate need. 

I fully recognize that the department faces many hurdles when 
undertaking the investigation and prosecution of corporate malfea- 
sance. We only need to look at victims of the Enron collapse, where 
nearly 10,000 individuals lost their jobs, their pensions, their plans 
for the future. And we know that it is vital that prosecutors have 
the tools necessary to prosecute these crimes and hold accountable 
wrongdoers who profit at the expense of ordinary working Ameri- 
cans. 

I also know, however, that facilitating and encouraging such in- 
vestigations must not occur at the cost of vital constitutional rights 
of corporations or their employees. 
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I firmly believe that by protecting these well established and es- 
sential constitutional interests, we can only facilitate legitimate in- 
vestigations by encouraging corporate offices and employees to con- 
sult with their attorneys regarding corporate wrongdoing in a con- 
fidential setting, but also ensure fairness of our criminal justice 
system for all Americans. 

It is now my privilege to recognize my colleague from Virginia, 
the Ranking Member of the Committee, Randy Forbes, for his 
opening statement. 

Mr. Forbes. Thank you. Chairman Scott. And I want to thank 
you for scheduling this important hearing. 

I also want to thank our distinguished panel of witnesses for tak- 
ing your time and giving us your expertise and advice today. 

One year ago, on March 7, 2006, this Subcommittee conducted an 
oversight hearing on just this issue. At first glance, the landscape 
surrounding the issue of corporate waivers of attorney-client privi- 
lege appears to have changed with the Justice Department’s 
issuance of the so-called McNulty Memorandum governing criminal 
prosecutions of corporations. 

But a closer examination of the McNulty Memorandum shows 
that many of the same questions and concerns that were raised at 
last year’s hearing remain. This is disturbing to all of us. 

I remain concerned that prosecutors may be overreaching by de- 
manding that corporations waive their attorney-client privilege as 
a condition of cooperation and a decision not to indict a company. 

The attorney-client privilege is deeply rooted in our jurispru- 
dence and the legal profession. It encourages frank and open com- 
munication between clients and their attorneys, so that clients 
hopefully can receive effective advice and counsel. 

In the corporate context, as we saw in the case of Arthur Ander- 
sen, the life of a corporation can turn on a prosecutor’s exercise of 
discretion whether or not to charge a corporation. That decision can 
have profound consequences to our economy, the employees and the 
community, and should not turn on whether or not a company 
waives its attorney-client privilege. 

I know that cooperation of the criminal justice system is an im- 
portant engine of truth. To me, the important question is whether 
prosecutors seeking to investigate corporate crimes can gain access 
to the information without requiring a waiver of the attorney-client 
privilege. There is simply no reason for prosecutors to require privi- 
lege waivers as a routine manner. 

I look forward to hearing from today’s witnesses and to working 
with my colleague, Mr. Scott, on this important issue, and I yield 
back the balance of my time. 

Mr. Scott. Thank you. 

Without objection, all Members may include opening statements 
in the record at this point. 

We have been joined by the Chairman of the full Committee, Mr. 
Conyers, and also Mr. Coble, Mr. Sensenbrenner and Mr. Chabot, 
at this point. 

And, without objection. Members may include opening state- 
ments. 

[The prepared statement of Ms. Jackson Lee follows:] 
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Prepared Statement of the Honorable Sheila Jackson Lee, a Representative 
IN Congress from the State of Texas, and Member, Subcommittee on Crime, 
Terrorism, and Homeland Security 


'Kje lu ^Sc^jrrrrrt Jincf. 
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Congresswoman Sheila Jackson Lee, of Texas 


Statement Before the 

Judiciary Subcommittee on 
Crime, Terrorism, and Homeland Security 

Oversight Hearing: 

“McNulty Memorandum” 


March 8, 2008 



Thank you, Mr. Chairman for holding this hearing to explore 


the important legal and policy issues that have arisen from what is 
commonly referred to as the “McNulty Memorandum.” I also thank 
the Ranking Member, Mr. Forbes. 



5 


- 2 - 

I am coiifideot that working together, we can achieve great 
things for the American people. We have much work to do and I look 
forward to working with all members of the subcommittee to address 
the real challenges facing our country in the areas of administration 
of justice and corporate accountability. 

Let me also welcome each of our witnesses: 

1. Mr. Barry M. Sabin, Deputy Assistant Attorney General U.S. 
Department of Justice, Washington, DC 

2. Ml’. Andrew Weissmaiin, Partner, Jenner and Block, New York, NY 

3- Mr. Richard White, Senior Vice President, Secretary, and General 
Counsel The Auto Club Group, Dearborn, Michigan 

4. Mr. William M. Sullivan, Jr., Partner, Winston & Strawn, DC 

5. Ms. Karen J. Mathis, President, American Bar Association 

I look forward to their testimony. 

The subject of today’s hearing is “The McNulty Memorandum's 
Effect on the Right to Counsel in Corporate Investigations.” This 
hearing explores important legal issues and is very timely. 

Mr. Chairman the Department of Justice policy promulgated in 
2003 in Imown as the “Thompson Memorandum” was an initiative 
undertaken to respond to the shocldng events at Enron and 
WorldCom. Issued by Larry Thompson, then the Deputy Attorney 
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General, the policy governs the factors that federal prosecutors must 
follow in deciding whether to charge a corporation vidth a crime. The 
policy was intended to put teeth in a company’s claim to being a 
responsible corporate citizen. The Thompson Memorandum was 
undertaken in all good faith, but its critics claim that its prowsions 
have not all proved beneficial in practice. 

The DOJ has sought to remedy certain problematic provisions 
of the Thompson Memorandum through the so-called McNulty 
Memorandum, named after the cuiTent Deputy Attorney General, 
Paul McNulty. But again, critics allege that real problems still remain. 
Broadly speaking, those criticisms fall into three categories: (l) 
penalizing assertions of a constitutional right; (2) infringement on the 
attorney-client privilege; and (3) lack of oversight in corporate 
charging decisions. 

Penalizing A s sertions of a Constitutio nal Righ t 

The Department of Justice’s McNulty Memorandum, like the 
Tliompson Memorandum before it, permits prosecutors to penalize a 
company that does not take punitive action against employees for 
asserting a constitutional right to remain silent, and reward those 
companies that do take such action. Under the McNulty 
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A second critism of the McNulty Memorandum is that 
companies will continue to feel pressure to waive the privilege 
because the McNult)^ Memorandum permits a prosecutor to consider 
a company’s refusal to waive in various circumstances and also still 
gives “credit” to those companies that do waive. Although the 
McNulty Memoranudm states that a refusal to disclose legal advice 
and attorney-client communications cannot count against a company, 
the same does not hold true for information the government deems 
“purely factual.” Critics claim that in practice, however, the line 
between what is “purely factual” and what contains attorney work 
product is rarely clear-cut. 

Additionally, critics of the policy contend that information that 
is deemed by the McNulty Memornadum to be allegedly “purely 
factual” is in fact usually clearly protected by the attorney-client 
and/or work product privileges. Thus, the McNulty Memorandum in 
reality does little to protect the privilege with respect to a large 
category of important privileged information. 

Critics point to some of the examples cited in the McNulty 
Memorandum to illustrate the problem. As examples of “purely 
factual” material, the memorandum lists: “copies of key documents. 




9 


- 6 - 

witness statements, or purely factual interview memoranda 
regarding the underlying misconduct, organization charts created by 
company counsel, factual chronologies, factual summaries, or 
reports (or portions thereof) containing investigative facts 
documented by counsel.” 

Mr. Chairman, this is troubling to me because who an attorney 
interviews, what questions an attorney asks, and what information is 
chosen as important to memorialize often can and does reveal 
important information about the attorney’s defense strategy and her 
evaluation of the strength and weaknesses of the issues in a particular 
case. For this reason, courts have repeatedly held that how a party, 
its counsel and agents choose to prepare their case, the efforts they 
undertake, and the people they interview is not factual information to 
which an adversary is entitled. 

The McNulty Memorandum seems to ignore the case law and 
the policy underlying the attorney-client and work product privileges. 
By continuing to allow prosecutors to base their charging decisions on 
whetlier a corporation discloses this sensitive information, the 
McNulty Meinoraniim allegedly deprives the attorney client 
relationship of the protection it needs to serve its important role in 
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Critics argue that more guidance and oversight from Main Justice 
is needed in this area. They point out that the determination whether 
to charge a company is critically important because the mere 
my 
of i: 
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forward to hearing from our distinguished panel of witnesses. I yield 
back iny time. 
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Mr. Scott. We will now go on to our witnesses. 

Our first witness is Mr. Barry Sabin, from the Department of 
Justice. He is the deputy assistant attorney general in the Crimi- 
nal Division for the United States Department of Justice. Since 
January of 2006, he has been responsible for overseeing the fraud, 
criminal appellate section, gang squad and capital case unit. 

Prior to his current appointment, he served as a chief of the 
Criminal Division’s counterterrorism section and has been a Fed- 
eral prosecutor since 1990. He received his bachelor’s and master’s 
degrees from the University of Pennsylvania, his law degree from 
New York University Law School. 

Our next witness will be Mr. Andrew Weissmann, a partner in 
the law firm of Jenner and Block’s New York office, where he spe- 
cializes in white-collar criminal and regulatory matters. Prior to his 
current position, he served for 15 years with the Department of 
Justice where he worked as assistant U.S. attorney and was se- 
lected to serve as the director of a special task force created to in- 
vestigate the Enron corporate scandal. 

Previously, he was selected by the director of the FBI to be a spe- 
cial counsel, and served as chief of the Criminal Division of the 
U.S. Attorney’s Office in the Eastern District of New York. In rec- 
ognition of his efforts in the Department of Justice, he received nu- 
merous awards including the Attorney General’s Award for Excep- 
tional Service, the highest award given to Federal prosecutors. 

He is a graduate of Princeton University, a recipient of a Ful- 
bright Fellowship at the University of Geneva and a graduate of 
the Colombia Law School. 

Next, William Sullivan, a litigation partner at the law firm of 
Winston and Strawn. In this capacity he concentrates on corporate 
internal investigations, white-collar criminal defense and complex 
civil and securities litigation. He previously served over 10 years 
as assistant U.S. attorney for the District of Columbia. He also 
worked in the Manhattan district attorney’s office and in private 
practice as a litigator in New York City. 

He has spoken on the Government’s insistence on the waiver of 
attorney-client privilege for corporations under investigation in 
front of the American Bar Association, and has also addressed the 
World Trade Organization on Sarbanes-Oxley issues. He received 
his bachelor’s and master’s degrees from Tufts University and his 
law degree from Cornell University. 

Next we have Karen Mathis, president of the American Bar As- 
sociation, and partner in the Denver office of McElroy, Deutsch, 
Mulvaney and Carpenter. 

Prior to holding her current position with the ABA, she served 
as the association’s second-highest elected office, the chair of its 
house of delegates, where she served as a member since 1982. She 
has been active in the Denver Bar Association and the Colorado 
Bar Association for many years, where she held offices in the young 
lawyers section in both associations and served as vice president of 
the Colorado Bar Association. 

She earned a law degree from the University of Colorado School 
of Law and bachelor’s from the University of Denver. 

Our next witness will be introduced by the Chairman of the full 
Committee, Mr. Conyers. 
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Mr. Conyers. Thank you. Good morning, ladies and gentlemen. 

It is great to see the president of the bar here again. She is be- 
coming more and more regular in her appearances. 

I am delighted to just bring to the Committee’s attention the 
presence of an old friend and a distinguished witness, Richard 
White. 

He currently is the general counsel for the Auto Club Group of 
Companies in Dearborn, Michigan, and was a founding partner in, 
I think, the largest, predominantly African-American firm in Michi- 
gan, Lewis, White and Clay. David Baker Lewis is still the head 
of that firm. 

And we are delighted that you are here today. 

He has come up from Morehouse College, Harvard University 
Law School, has been very active in the civil rights community in 
the State, and has also been commissioner of Foreign Claims Set- 
tlement Commission, and serves as a member of the executive com- 
mittee and board of directors of the American Corporate Counsel 
Association. 

I am very happy to introduce to the Committee Richard White. 

Glad you are here. 

And we look forward to some very important testimony on a sub- 
ject that could be ignored. What we are finding out. Chairman 
Scott, is we are having legislation by memorandum, and we have 
gone through quite a few of them. 

And I think the combination of civil rights, civil liberties, cham- 
ber of commerce, defense lawyers all coming together makes this 
an obvious subject for our attention and your scrutiny. And I thank 
you for the opportunity to introduce Richard White. 

Mr. Scott. Well, thank you. 

Each of our witnesses’ written statements will be made part of 
the record in its entirety. 

I would ask each of the witnesses to summarize his or her testi- 
mony in 5 minutes or less. To help you stay within that time, there 
is a timing light on the table. When you have 1 minute left, the 
light will switch from green to yellow. And when finally the red 
light comes up, we would ask you to complete your testimony. 

Deputy Assistant Attorney General Sabin? 

TESTIMONY OF BARRY M. SABIN, DEPUTY ASSISTANT ATTOR- 
NEY GENERAL, U.S. DEPARTMENT OF JUSTICE, WASH- 
INGTON, DC 

Mr. Sabin. Chairman Scott, Ranking Member Forbes, Members 
of the Subcommittee, thank you for the opportunity to be here 
today to discuss the Department of Justice’s corporate criminal 
charging policies and its respect for the attorney-client privilege. 

These policies have been articulated in a memorandum issued by 
Deputy Attorney General Paul McNulty 3 months ago. 

In connection with my testimony today regarding the McNulty 
Memorandum, I would like to underscore five key points that are 
fundamental to the department’s corporate criminal charging poli- 
cies: one, the tone of the McNulty Memorandum and its respect for 
the importance of the attorney-client privilege; two, developing con- 
crete data to uniformly consider and implement the McNulty 
Memorandum; three, establishing a legitimate need for requesting 
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a waiver of the attorney-client privilege; four, instituting a mean- 
ingful consultation and approval process to ensure consistent appli- 
cation of department practices; and five, an incremental approach 
to seeking information — first factual information and then legal 
opinions — from the corporate entity, if appropriate. 

The tone of the McNulty Memorandum is critical to an under- 
standing of the department’s approach to corporate criminal charg- 
ing policies. It is a tone of respect for the importance and long- 
standing nature of the attorney-client privilege. The department 
helps protect investors and ensure public confidence in business en- 
tities and the markets in which those entities participate. 

The Department shares this common goal with the vast majority 
of corporate leaders who believe in and work hard to maintain in- 
tegrity and honesty in corporate governance. 

The attorney-client and work product protections serve an ex- 
tremely important function in the U.S. legal system and can help 
responsible corporations in their efforts to comply with applicable 
law. 

At the same time, waiver of the privilege may advance important 
interests. As articulated in the McNulty Memorandum, a com- 
pany’s disclosure of privileged information may permit the Govern- 
ment to expedite its investigation. Indeed, this may assist the Gov- 
ernment and the corporation. 

The principles of charging business organizations, now embodied 
in the McNulty Memorandum, establish a nine-factor test that 
prosecutors consider in determining, in their discretion, whether to 
charge a corporation. 

A prosecutor must consider and weigh all of the relevant factors. 
The issue regarding cooperation is one of nine factors, and the 
waiver issue is a subfactor of cooperation. 

It is important that this Subcommittee understand that the de- 
partment has never instructed prosecutors to seek routine requests 
for waiver of privilege. Nor is waiver of privileged information a 
prerequisite to getting credit for cooperation by a corporation. In- 
deed, the policy now makes clear that legal advice, mental impres- 
sions and conclusions by counsel are protected and should only be 
sought in rare circumstances. 

Any request for such materials must be in writing and seek the 
least intrusive waiver necessary to conduct a complete and thor- 
ough investigation. This means that the request must be narrowly 
tailored to meet the specific investigation need. The United States 
attorney considers that request in consultation with the Assistant 
Attorney General of the Criminal Division. The request and ap- 
proval must be in writing, and those records must be maintained. 

Prosecutors must establish a legitimate need for that specific in- 
formation. The four-pronged test is set forth in my written state- 
ment. 

This test ensures that evaluating the need for waiver is a 
thoughtful process, and that prosecutors are not requesting it with- 
out examining the quantum of evidence already in their possession 
and determining whether there was a real need to request privi- 
leged information. 

Prosecutors must take preliminary investigative steps to deter- 
mine whether a corporation and its employees have engaged in 
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criminal activity before seeking waiver, thereby ensuring that pros- 
ecutors cannot seek waiver at the outset of the investigation. 

To be clear, a prosecutor must take an incremental approach, 
first establishing a legitimate need and then submitting a narrowly 
tailored, written request. 

The United States attorney, in consultation with the assistant at- 
torney general of the Criminal Division, approves a request for fac- 
tual information; the deputy attorney general approves requests for 
legal information. 

In light of the substantial and thoughtful revisions contained in 
the McNulty Memorandum, the Department urges this Sub- 
committee, at a minimum, to allow the guidance a chance to work 
before considering any legislation. 

In the approximately 3 months since the memorandum was 
issued, the deputy attorney general’s office has not received a sin- 
gle request seeking a waiver of legal advice and strategy. Moreover, 
the Criminal Division has only received a few requests to seek 
purely factual information. In each of these instances, the Criminal 
Division has engaged in a meaningful dialogue regarding the re- 
quests with the district. 

Our prosecution efforts confirm that corporate fraud is not a his- 
torical relic. The Department of Justice continues to devote signifi- 
cant time and resources to protecting our financial markets and the 
American investor. We remain committed to investigating and 
prosecuting corporate matters. 

The Department’s past and current efforts to combat corporate 
fraud have assisted in some part, I believe, to supporting compli- 
ance in the business community. Since the president established 
the Corporate Fraud Task Force, many corporations have imple- 
mented effective compliance programs, and corporations are 
quicker to respond when they find fraud committed by the corpora- 
tion. 

It is this common ground — prosecutors committed to the fair ad- 
ministration of justice and responsible business leaders fulfilling 
their duties of honest dealing to corporate shareholders — that 
unites us in our determination that eliminating fraud is good for 
business. 

We appreciate the opportunity to share our views with this Sub- 
committee. 

Thank you. 

[The prepared statement of Mr. Sabin follows:] 
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Prepared Statement of Barry M. Sabin 


Statement of 
Barry M. Sabin 

Deputy Assistant Attorney General 
Criminal Division 
Department of Justice 

Before the 

Subcommittee ou Oime, Terrorism, and Homeland Security 
Committee ou the Judiciary 
United States House of Representatives 

Concerning 

The Right to Counsel in Corporate Investigations 
March 8, 2007 


Thank you for the opportunity to be here today to discuss with you the Department of 
Justice’s coiporate criminal charging policies and its respect for the attorney-client privilege. 
These policies have been articulated in a memorandum issued by Deputy Attorney General Paul 
McNulty on December 12, 2006 (referred to as the “McNulty Memorandum”), In connection 
with my testimony today regarding the McNulty Memorandum, I would like to underscore five 
key points that are fundamental to the Department’s corporate criminal charging policies; (1 ) the 
tone of the McNulty Menummdum and its respect for the importance of the attorney-client 
privilege; (2) developing concrete data to unifoimly consider and implement the McNulty 
Memorandunr, (3) establishing a legitimate need for requesting a waiver of the attorney-client 
privilege; (4) instituting a meaningful consultation and approval process to ensure consistent 
application of Department practices; and (5) an incremental approach to seeking information - 
first factual information and then legal opinions - from the coiporate entity, if appropriate. 

The Department Shares a Common Goal With Responsible Corporate Leaders and Recognizes 
the Importance of the Attomev-Client Privileee 

The tone of the McNulty Memorandum is critical to an understanding of the Department’s 
approach to corporate criminal charging policies. It is a tone of respect for the importance and 
long-standing nature of the attorney-client privilege. The Department helps protect investors and 
ensure public confidence in business entities and the markets in which those entities participate. 
The Department shares this common goal with the vast majority of coiporate leaders who believe 
in and work hard to maintain integrity and honesty in corporate governance. 

The Department has long recognized that the attorney-client and work product 
protections seive an extremely important function in the U.S. legal system and can help 
responsible corporations in their efforts to comply with applicable law'. We acknowledge that 
the purpose of these privileges “is to encourage full and frank communications between attorneys 
and their clients and thereby promote broader public interests in the obseiwance of law^ and 
administration of Justice.” Upjohn v. United Stales, 449 U.S. 383, 389 (1976). At the same time, 
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waiver of the privilege may advance important law enforcement interests. As articulated in the 
McNulty Memorandum, “[a] company’s disclosure of privileged inforaiation may permit the 
government to expedite its investigation. In addition, the disclosure of privileged information 
may be critical in enabling the government to evaluate the accuracy and completeness of the 
company’s voluntary disclosure.” 

The Department’s Corporate Criminal Chareine Policy 

Many positive benefits flow' from criminal enforcement against corporations, including 
increased compliance and restoring the confidence of the investing public in the capital markets. 
At the same time, due to the nature of a corporation, certain additional considerations are present. 
For this reason, and to ensure consistency in coiporate charging decisions, the Department of 
Justice initially memorialized the principles governing the Federal Prosecution of Business 
Organizations in the Holder Memorandum, issued in 1 999. That document, as well as the various 
iterations that followed - the Thompson Memorandum and McNulty Memorandum - established 
a nine-factor test that prosecutors consider in deteimining whether to charge a corporation or 
other business entity. A prosecutor must consider and weigh all of the relevant factors in order 
“to ensure that the general purposes of the criminal law' - assurance of w'arranted punishment, 
deterrence of further criminal conduct, protection of the public from dangerous and fraudulent 
conduct, rehabilitations of offenders, and restitution for victims and affected communities - are 
adequately met. taking into account the special nature of the [corporation].” The nine factors are: 

(1) the nature and seriousness of the offense, including the risk of haim to the 
public, and applicable policies and priorities, if any, governing the prosecution of 
corporations for particular categories of crime; 

(2) the pervasiveness of wTongdoing within the coiporation, including the 
complicity in, or condoning of, the w'rongdoing by corporate management; 

(3) the corporation’s history^ of similar conduct, including prior criminal, civil, 
and regulatory enforcement actions against it; 

(4) the corporation’s timely and voluntary disclosure of w'rongdoing and its 
willingness to cooperate in the investigation of its agents; 

(5) the existence and adequacy of the coiporation’s pre- existing compliance 
progi'am; 

(6) the coiporation’s remedial actions, including any efforts to implement an 
effective corporate compliance program or to improve an existing one, to replace 
responsible management, to discipline or terminate wTongdoers. to pay restitution, 
and to cooperate with the relevant government agencies; 

(7) collateral consequences, including disproportionate harm to shareholders, 
pension holders and employees not proven personally culpable and impact on the 
public arising from the prosecution; 

(8) the adequacy of the prosecution of individuals responsible for the 
corporation's malfeasance; and 

(9) the adequacy of remedies such as civil or regulatory^ enforcement actions. 
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A coi-poration’s cooperation is just one of the nine factors a prosecutor must consider in 
detennining whether to charge a coiporation, and a company’s willingness to waive the attorney- 
client privilege is just one sub-factor in gauging cooperation. To make it clear that waiver of the 
attorney-client privilege is never mandatory, the McNulty Memorandum expressly provides that 
waiver of the privilege is not a pre-requisite to a finding that a company has cooperated. 
Moreover, a company that has not cooperated may still not be charged criminally, depending on 
the other factors enumerated above. 

The Department Has Eneaeed in a Dialoeue With Critics of its Policy and Has Taken 
Reasonable and Measured Steps to Address the Criticism 

The Department published the principles of charging corporations - which are the factors 
that prosecutors have long informally considered - to ensure consistency and transparency. We 
at the Department are aware that, despite the Department’s successes, some in the business 
community and criminal defense bar had expressed dissatisfaction arising out of a perception 
that federal prosecutors were "coercing” coiporations to provide privileged materials in criminal 
investigations. However, no concrete infonriation was provided to the Department to support 
these types of allegations and it was inconsistent with the findings of the Deputy Attorney 
General’s office. 

Nevertheless, the Department took reasoned and measured steps to address the perceived 
problems. Department officials, led by the Deputy Attorney General, undertook an extensive 
and thorough review of our corporate charging policy. The Deputy Attorney General's office 
sought input from members of the business community, bar associations, associations of 
corporate counsel, and our own prosecutors. The McNulty Memorandum was the result of this 
dialogue. The revisions that the Department made to the McNulty Memorandum preserve that 
transparency while addressing and dispelling the perceptions of our critics in very significant 
ways. 

The McNulh! Memorandum Establishes an Exacting Procedure for Requesting a Waiver of the 
Attorney-Client Privileee 

For instance, the most often-heard criticism was that prosecutors routinely sought waivers 
of privilege in coiporate criminal investigations and that a "culture of waiver” had developed. 

The Department has never instructed prosecutors to seek routine requests for waiver of privilege. 
However, in order to address the perception that routine waivers were being sought, the new 
policy now makes clear that legal advice, mental impressions and conclusions and legal 
determinations by counsel are protected and should only be sought in rare circumstances. Any 
request for such materials must be in writing and "seek the least intrusive waiver necessary to 
conduct a complete and thorough investigation.” If such materials are requested, approval to 
make such a request must come from the second highest ranking official in the Department, the 
Deputy Attorney General. This requirement demonstrates the importance that we have placed in 
making certain that requests for attorney-client communications are tightly controlled and 
reviewed at the highest levels. 
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But the Department did more than just establish an approval requirement. Before 
prosecutors can even make a request of the Deputy Attorney General, prosecutors must establish 
a legitimate need for the information. “A legitimate need for the information is not established 
by concluding that it is merely desirable or convenient to obtain privileged information.” To 
meet the legitimate need test, prosecutors must show: (1) the likelihood and degree to which the 
privileged infoiTnation will benefit the government’s investigation; (2) whether the information 
sought can be obtained in a timely and complete fashion by using alternative means that do not 
require waiver; (3) the completeness of the voluntary disclosure already provided: and (4) 
collateral consequences to a corporation of a waiver. 

This test ensures that evaluating the need for waiver is a thoughtful process and that 
prosecutors are not requesting it without examining the quantum of evidence already in their 
possession and deteimining whether there is a real need to request privileged information. 
Prosecutors cannot even undertake this test until they take preliminary investigative steps to 
determine whether a corporation and its employees have engaged in criminal activity before 
seeking waiver, thereby ensuring that prosecutors cannot seek waiver at the outset of the 
investigation. 

The privilege is protected to such an extent in this approval process, that even if the 
prosecutors have established a legitimate need and the Deputy Attorney General approves the 
request for the waiver, if the request is made and the corporation declines to give the 
information, the Department will not hold it against the coiporation or view it negatively in 
making a charging decision. This is to ensure that where a valid privilege is asserted for legal 
advice or strategy, that the corporation and its lawyers are not penalized for deciding that they 
want to preseiwe the confidentiality of their communications. 

If the corporation decides to give us the information, we will consider it favorably. The 
government wants to encourage cooperation and the production of information where requested, 
and certainly a corporation would want to receive a benefit for production if the decision is made 
to waive the privilege. It would not make sense for the corporation to voluntarily provide 
information to the government and not receive some credit for it. There would be no incentive to 
cooperate if that were the case, and cooperation of corporate entities is often a crucial part in 
early identification of a corporate fi'aud. 

There is another categor)' of information, facts obtained and documented by corporate 
counsel, that is subject to a different approval requirement. A prosecutor’s request for facts most 
often comes up in the context of an internal investigation by the corporation. Corporate lawyers 
or outside counsel will interview witnesses and gather together key documents to determine 
whether 'WTongdoing has occuiTed. This may happen before or during the government’s criminal 
investigation. When the corporation comes in explicity seeking to cooperate, the government 
needs to have a full factual understanding of the nature and scope of the facts involved in order 
to make informed decisions. Attorneys may assert privilege relating to this information. If there 
is a legitimate need, and subject to the process discussed below, the government may ask for a 
waiver of the privilege to obtain the facts they collected. Asking for this type of infoiTnation is 
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much less intrusive to the privilege than asking for legal advice. Most experienced corporate 
counsel recognize that if the corporation wants the benefits of cooperation, it would be prudent to 
produce the facts that it has learned during the course of its own investigation. In fact in our 
discussions with coiporate counsel, they have acknowledged the benefits of proceeding quickly. 
Rather than facing additional delay while the government duplicates its efforts, the company will 
often offer the results of its internal investigation so that the goveinment’s investigation can 
move faster. This allows the government to make a charging decision within months, rather than 
years, which saves the company money and employee time and protects the value of its stock, 

Even with this non-conti'oversial request for facts, prosecutors still have to demonstrate a 
legitimate need for the material and submit a written request for approval to the United States 
Attorney. The request must be narrowly tailored. The United States .Attorney considers that 
request in consultation with the Assistant Attorney General of the Criminal Division. The 
request and approval must be in w'riting and those records must be maintained. If after receipt of 
this factual infomiation, the prosecutors still believe that they need more infomiation which may 
implicate attorney-client communications and legal advice, then they can request that the Deputy 
Attorney General approve their written request for that information. These process requirements 
address the concerns that have been raised by legal and business associations. They make sense, 
while still preserving the Department’s right to obtain needed infomiation quickly. 

The divide is between legal advice and facts. To be clear, a prosecutor must take an 
incremental approach, first establishing a legitimate need and then submitting a naiTowly- 
tailored written request. The United States Attorney, in consultation with the Assistant Attorney 
General of the Criminal Division approves a request for factual information; the Deputy 
Attorney General approves requests for legal advice, subject to two exceptions (when the 
company is asserting an advice of counsel defense or when the crime-fraud exception applies). 

These process requirements only apply to requests from the government. Where the 
corporation makes a voluntaiy and unsolicited offer to give us documents which may be 
privileged, e.g., its internal investigation, no approval to accept those documents is needed. But 
even in those instances. United States Attorneys must be notified that the prosecutor has 
accepted privileged documents and a record of those notifications must be kept at the United 
States Attorney’s Office. This allows us to maintain data regarding the frequency of voluntary 
waivers and underscores the seriousness with which we take any production of privileged 
materials. 

The McNulty Memorandum Provides that Prosecutors Generally Cannot Consider Whether a 
Comoration is Advancine Fees to Its Employees 

Another part of the McNuln' Memorandum revised the way in w-hich prosecutors can 
consider the advancement of attorneys’ fees by the corporation. In general, the Thompson 
Memorandum simply directed that a federal prosecutor, as part of assessing w'hether a 
coiporation cooperated with a government investigation, may look at whether the company is 
paying the attorneys’ fees of individuals alleged to have committed the fraud. The new guidance 
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generally prohibits prosecutors from considering whether a corporation is advancing attorneys’ 
fees to employees or agents under investigation or indictment. 

The Department's Revised Policy Should Be Given Time to Work 

In light of the substantial and thoughtful revisions contained in the McNulty- 
Memorandiim. the Department urges this Subcommittee, at a minimum, to allow the guidance a 
chance to work before considering any legislation. The guidance was recently issued and it is 
much too early to assess its effect. 

There are preliminary indications that the policy is working. In the nearly three months 
since the McNulty Memorandum was issued, the Deputy Attorney General’s office has not 
received a single request seeking a waiver of legal advice and strategy. Moreover, the Criminal 
Division has received only a few requests to seek purely factual information since the 
Memorandum was issued. In each of those instances, the Criminal Division, which must consult 
with the district requesting the waiver, has engaged in a meaningful dialogue regarding the 
request, 

The Battle Against Corporate Fraud Remains a Priority of the Department of Justice 

In discussing the Department’s coiporate criminal charging policy in speeches and 
testimony, Department officials often underscore the corporate scandals of 2000-2002. 

Certainly, we should be mindful of these past occuirences. However, I want to conclude with a 
different focus - a focus not on Enron, but where we are today. Our recent cases confirm that 
corporate fraud is not a historical relic. Federal prosecutors continue to investigate inflated 
revenue schemes, market manipulation, self-dealing by corporate executives, insider trading, and 
stock option backdating. The Department of Justice continues to launch large-scale coiporate 
investigations and to devote significant time and resources to protecting our financial markets 
and the American investor. We remain committed to investigating and prosecuting coiporate 
matters, as evidenced in the recent trial of Enterasys executives in New Hampshire for 
fraudulently inflating earnings or the plea of guilty recently in New York of the former general 
counsel ofMonster.com for fraudulent stock options backdating. The Department’s efforts have 
not abated. 

1 believe that our past and current efforts to combat corporate fraud have helped to create 
a culture of compliance in the business community. Many corporations have implemented 
effective compliance programs and corporations are quicker to respond when they find fi'aud 
committed by the corporation. These are positive effects that should not be ignored or forgotten. 
It is this common ground - prosecutors committed to the fair administration of justice and 
responsible business leaders fulfilling their duties of honest dealing to corporate shareholders - 
that unites us in our determination that eliminating fraud is good for business. 
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Conclusion 


The Department remains hopeful that once Congress examines the revised guidance in 
detail and allows it to take root, it will recognize that the Department’s policies and practices are 
sound. The charging factors in the McNulty Memorandum are prudent, necessaiy and time- 
tested. The revisions that address waiver are reasonable and will protect privileged materials. 
Taking away the Department’s ability to request a waiver and our ability to make the right 
charging decisions by severely restricting what we can consider in determining whether a 
corporation is cooperating, not only hamstrings federal prosecutors, it will ultimately discourage 
coiporate self-policing. We respectfully suggest that this is not the message we should be 
sending to corporate leaders or the investing public. 

We appreciate the opportunity to share our views with this Subcommittee. With your 
assistance, the Department wi 1 1 continue to prosecute corporate wi'ongdoers and protect the 
American investor, while maintaining its respect and protection of the attorney-client privilege. 

Thank you. 
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TESTIMONY OF ANDREW WEISSMANN, PARTNER, 
JENNER AND BLOCK, NEW YORK, NY 

Mr. Weissmann. Good morning, Chairman and Members of the 
Subcommittee and staff. I will make three points regarding the 
McNulty Memorandum. 

The memorandum leaves completely intact the Government’s 
ability to penalize a company that does not take punitive action 
against employees for the mere assertion of their constitutional 
right to remain silent. 

Under the McNulty Memorandum, companies may be deemed by 
the Department of Justice as uncooperative, simply because they 
do not fire employees who refuse to speak with the Government, 
based on the fifth amendment. 

By contrast, the Senate bill reintroduced this past January 
would appropriately prohibit the Government from considering an 
employee’s assertion of the fifth amendment in evaluating whether 
to charge the individual’s employer. 

The issue raised by current DOJ policy is not about how so-called 
“big business” behaves; it is about how the Government does. In- 
deed, the current DOJ policy was recently found by Judge Lewis 
Kaplan, in the so-called KPMG tax shelter case, to be constitu- 
tionally impermissible. And the factual situation in KPMG is not 
unique. 

Across the country, numerous corporations have instituted strict 
policies that call for firing employees who do not “cooperate” with 
the Government. 

Ironically, now that the McNulty Memorandum has largely elimi- 
nated the ability of prosecutors to weigh in on an employer’s deci- 
sion to advance legal fees, but left intact the ability to reward a 
company that fires employees who assert the fifth amendment, the 
Government can encourage employers to take the more draconian 
corporate measure against its employees, but not the lesser. 

As a simple policy matter, whether a company punishes employ- 
ees who assert the fifth amendment is a poor proxy for determining 
whether the entire company should be charged with a crime. Other 
factors — such as the level and pervasiveness of wrongdoing, a his- 
tory of recidivism — are far more accurate measures of corporate 
culpability. 

But more importantly, the DOJ policy should be altered, because 
the Government should not be fostering an environment where the 
employees risk losing their job merely for exercising their constitu- 
tional right. 

A second problem is that, although the McNulty Memorandum 
states that refusal to disclose legal advice and attorney-client com- 
munications cannot count against a company, the same does not 
hold true for information the Government deems to be purely fac- 
tual. 

But information that is deemed by the McNulty Memorandum to 
be allegedly purely factual is, in fact, usually clearly protected by 
the attorney-client privilege and/or work product privilege. The 
McNulty Memorandum’s examples illustrate this problem. 

As examples they list as purely factual information, witness 
statements, factual interview memoranda and investigative facts 
documented by counsel. 
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But who an attorney interviews, what questions an attorney asks 
and what information is chosen as important to memorialize can 
reveal significant information about the attorney’s defense strategy. 
And for this reason, courts have repeatedly held — and I am quoting 
now from one of the cases — “how a party, its counsel and agents 
choose to prepare their case, the efforts they undertake and the 
people they interview, is not factual information to which an adver- 
sary is entitled.” 

The McNulty Memorandum simply ignores this case law and its 
unassailable logic and abrogates to itself the determination that 
material that has heretofore been widely deemed to be privileged 
is not entitled to protection under the memorandum. 

Finally, one of the main flaws in the McNulty Memorandum is 
that the decision to charge a corporation is not required to be re- 
viewed by Main Justice. In practice, wide variations in the field 
currently exist regarding the United States Attorney’s Office’s cor- 
porate charging practices. 

But the lack of oversight is bewildering, given the wide array of 
relatively minor decisions that are overseen by Main Justice and 
the enormity of the potential consequences of charging a corpora- 
tion. And this lack of oversight is unfortunate, since there is con- 
siderable expertise at main justice in examining these issues. 

Again, it is ironic that one of the key innovations in the McNulty 
Memorandum was to have national oversight of decisions regarding 
requests for waiver of the attorney-client privilege in corporate in- 
vestigations. 

Yet the final decision regarding whether to charge the company 
receives no such scrutiny. 

In conclusion, although DOJ has acted to remedy certain prob- 
lems in its corporate charging policy, many remain. There is no 
reason to believe that those problems will disappear with the pas- 
sage of time, since they are embedded in the McNulty Memo- 
randum itself. 

Thank you for the opportunity to address this Committee. 

[The prepared statement of Mr. Weissmann follows:] 
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Prepared Statement of Andrew Weissmann 
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United States House o f Representatives Subcommittee on Crime, Terrorism, & Homeland 
Security of the Committee on the Judiciary 

“The McNulty Memorandum’s Effect on the Right to Counsel in Corporate Investigations” 
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Mr. Andrew Weissmann 

Partner. Jeimer & Block LLP 


Good morning Chainnaii Scott, Ranking Member Forbes, and members of the Committee 
and staff. I am Andrew Weissmami, a partner at tire law finn of Jeimer & Block in New 
York. I served for 15 years as an Assistant United States Attorney in the Eastern District 
of New York and had the privilege to represent the United States as the Director of the 
Department of Justice’s Enron Ta.sk Force and Special Counsel to the Director of the 
FBI. 

Not long ago, as tlie Director of the Emon Task Force, 1 w-as an eyewitness to how much 
collateral damage can be wrought by an arrogant corporate culture, unburdened by 
concern for either law or etliics. Seeing the seventh largest corporation in America 
implode in a matter of weeks led Congress and the Department of Justice to take swift 
action. Many of those measures were beneficial and over-due. But as witli many 
initiatives taken to address a sudden crisis, the passage of time allows the people who 
have to live with tliose new strictures to detect fault lines. 

Tlie DOJ policy promulgated in 2003 as the “Tliompson Memorandum” was oue such 
initiative undertaken to respond to tlie shocking events at Emou and WorldCom; it 
governs the factors that federal prosecutors must follow in deciding whether to charge a 
coiporation, It was intended to put teedi in a company’s claim to being a responsible 
corporate citizen. The Thompson Memorandiun was luidertaken in all good faith, but its 
provisions have not all proved beneficial in practice, 

Althougli tlie DOJ has sought to remedy certain provisions of the Thompson 
Memorandum through the so-called McNulty Memorandum, real problems still remain. 1 
will make tliree main points regarding tlie new McNulty Memorandum. 

A. Penalizing Assertions of a Constitutional Right 

The Department of Justice’s McNulty Memorandum, like the Thompson Memorandum 
before it, leaves completely uitact tlie government’s ability to penalize a company that 
does not take punitive action against employees for asserting a constitutional right to 
remain silent, and reward tliose companies dial do take such action. Under the McNulty 
Memorandum companies may be deemed by the Department of Justice as uncooperative 
simply because diey do not fire employees who refuse to speak with the government 
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based on the Fifth Amendment.^ By contrast, the bill introduced by Senator Specter in 
December 2006 and reintroduced this January would appropriately proliibit the 
govemment from considering an employee’s assertion of the Fifth Amendment in 
evaluating whetlier to charge tlie individual’s employer.^ 

The bill sponsored by Senator Specter would uphold the finest traditions of the DOJ by 
allowing it to strike harsh blows but fair ones in combating corporate crime. Tlie bill is a 
recognition that the issue raised by curi'ent DOJ policy is not about how “Big Business” 
behaves; it is about how the government does. Indeed, the cmrent DOJ policy should be 
of concent to all of us, since it impacts the rights of all employees, not just employers. 
Any person who is employed by a public or private company, a partnersliip, or a non- 
profit could get caught up in an investigation into possible infractions as serious as 
embezzlement and market manipulation or as murky as alleged violations of arcane 
contracting inles. 

The ability of tlie DOJ to weigh m on an employee’s assertion of the Fiftli Amendment 
has garnered significant attention recently by virtue of the second of two decisions by 
Judge Lewis Kaplan of tlie Soutliein District of New York, in the so-called KPMG tax 
shelter case.^ Judge Kaplan addressed two of the Tliompson Memorandum factors that 
govern whether to indict a company -- whether a company elects to pay the legal fees of 
its employees and whether it pLinislies personnel who aSvSert the Fifth Amendmetit 
privilege against self-incinniiiation during a criminal investigation. The McNulty 
Memorandum addressed to a large degree the legal fees issue; it did nothing to protect the 


^ Compare McNulty Memo at § 7.A (“f A1 company’s disclosure of privileged information may 
permit the government to expedite its investigation. In addition, tlie disclosure of privileged 
information may be critical in enabling the government to evaluate the accuracy and 
completeness of the company's voluntaiy^ disclosure.”) and id. § 7.B.3 (“Another factor to be 
weighed by the prosecutor is whether the corporation appeal's to be protecting its culpable 
employees and agents. Tlius ... a corporation’s promise of support to culpable employees and 
agents, e.g., through retaining tlie employees without sanction for their misconduct or tirrougli 
providing information to tlie employees about tlie government’s investigation pursuant to a joint 
defense agreement, may be considered by tlie prosecutor in w'eighing the extent and value of a 
corporation's cooperation.”) with Thou^son Memorandum, § VI cmt. (“Another factor to be 
weighed by the prosecutor is whether the corporation appeal's to be protecting its culpable 
employees and agents. Thus ... a coi'poration’s promise of support to culpable employees and 
agents, either through the advancing of attorneys fees [orl through retaining the employees 
without sanction for tlieir misconduct, . . . may be considered by the prosecutor in weigliing the 
extent and value of a corporation's cooperation.”). 

^ The Attorney-Client Privilege Protection Act of 2006, S. 186, 1 10th Cong. § 3 (2006) 

(providing that “[i]n any Federal investigation or criminal or civil ciiforcemcnl mxituer, an agent or 
attorney of the United States shall not . . , condition a civil or criminal charging decision relating 
to a oiganization, or person alfiliated with that organization, on. or use as a factor in detemiiiiing 
whether an organization, or person affiliated with that organization, is cooperating with the 
Govemment ... a failure to terminate the employmenl of or otherwise sanction any employee of 
tliat organization because of the decision by that employee to exercise tlie constitutional rights or 
oTlier legal protections of tliat employee in response to a Govermnent request”). 

^ United States v. Stein, 435 F. Supp. 2d 330 (S.D.N.Y. 2006); United States v. Stein. No. SI 05 
Crim. 0888 LAK, 2006 WL 2060430 (S.D.N.Y. July 25, 2006). 
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constitutional rights of employees by prohibiting prosecutors from goading companies to 
fire employees who assert tlieir Constitutional rights. 

Judge Kaplan’s opinion higliliglits tliat this DOJ policy — and the way it is wielded by 
federal prosecutors -- is causing companies to punish employees for merely asserting 
their constitutional right to remain silent. In the second Stein decision, issued in July of 
last yeai‘, Judge Kaplan concluded that certain statements made to the government by 
KPMG employees had been coerced and thus obtained in violation of the Fifth 
Amendment. KPMG had tlncatened certain emploj^ees tliat if tliey did not cooperate witli 
the government’s investigation they would be fired or their legal fees would not be paid. 
The couit concluded that KPMG took tliose steps at die behest of the government and 
that the Thompson Memorandum precipitated KPMG’s use of economic threats to coerce 
statements from its emplo^^ees. Of note, the prosecution raised this issue prior to 
deteiToining it had a prosecutable case against the company and prior to detennining that 
tliis factor could make a difference in die calculus of whetlier to charge the company. In 
odier words, the govermnent used diis factor widi die goal of altering corporate behavior 
by causing the company to punish employees who refused to speak to the prosecution. 
Under diese circumstances, die court found diat such an identity existed betw^een the 
goveiimient and KPMG diat KPMG’s conduct could be legally attributed to die 
goverumeiit. Because he found that die government had coerced die pre-trial proffer 
statements of two defendants, Judge Kaplan suppressed them.‘^ 

The factual situation in KPMG is not unique. Across the country numerous corporations 
have instituted strict policies diat call for firing employees to employees who do not 


The constitutional problem with a corpomtion's dismissing an employee as a result of the 
governinenfs Tliompson Memorandum arises because of a Supreme Court case governing tlie 
appropriateness of state actors' tiring employees for refusing to cooperate. In Garrity- v. New^ 
Jersey, 385 U.S. 493 (1967), the Supreme Court considered whether an incriminating statement 
can be voluntary if the alteniative to self-incrimination is losing one’s job. The defendants were 
New Jersey police officers under investigation for “fixing" traffic tickets. A New Jersey statute 
provided for the dismissal of any public official who refused, on die basis of self-incrimination, to 
answer questions relating to his employment. Tlie defendants cooperated and made incriminating 
statements, which die state attempted to introduce against tliem at their subsequent trial. The trial 
court concluded diat die statements were voluntar>' and admitted diem over die defendants' 
objections. The defendants were subsequently convicted of conspiring to obstruct the 
administration of the state's traffic laws. 

In affirming the trial court's determination fliat tlie statements had not been coerced, the 
New Jersey Supreme Court placed great weight on tlie absence of coercive tactics during die 
officers’ questioning. It noted that the interrogation lacked physical as well as psychological 
compulsion. 

The United States Supreme Court reversed. That coercive interrogation tactics had not 
been used to elicit tlie officers' statements was of no consequence. Instead, the Court focused on 
die choice the officers faced. Although they may have chosen to cooperate rather dian lose their 
jobs, die mere fact of election did not render dieir statements tree of duress. The choice between 
self-incrimination or job loss was, hi short, no choice at all, and was in fact “the antidiesis of fr'ee 
choice to speak out or to remain silent.” The Court held tliat the state could not condition die 
right to remain silent on the threat of removal from office. 
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“cooperate” with the govemmeiit. The motivation behind these policies is often to enable 
tlie company to be in full compliance with the Thompson Memorandum factors - and 
now the McNulty Memorandum factors — so that it can avoid being indicted. Employees 
at tliese companies who refuse to speak with die govenmient based on their Fiftli 
Amendment rights against self-rncrimination risk losing tlieir jobs, honically, now that 
the McNulty Memorandiun has largely eliminated the ability of prosecutors to weigh in 
on an employer’s decision to advance legal fees, but left intact the ability to reward a 
company that fires employees who assert the Fifth Amendment, the government can 
encourage employers to take tlie more Draconian coiporate measure against its 
employees, but not the lesser. 

Regardless of the validity of the specific facts and inferences that led Judge Kaplan to 
attribute state action to KPMG, tliat case underscores die continued need to reevaluate die 
McNulty Memorandum. Senator Specter’s bill recognizes that as a sunple policy matter 
whether a company is willing to punish employees who assert their Fifth Amendment 
rights not to talk to the government is a poor proxy for detenniiung w'hether the entire 
company should be charged w'ith a crime. Other factors, such as die level and 
pervasiveness of die wrongdoing, a history of recidivism, and the presence of compliance 
measures, are far more accurate measures of coiporate culpability. 

More importantly, the DOJ policy should be altered because the govenmient should not 
be fosteiing an eiivironment w'liere employees risk losuig their jobs merely for exercising 
their constitutional right not to speak to the government. A company itself can properly 
decide on its own to fire an employee or cut off legal fees based on wliedier she 
cooperates with an investigation. But the DOJ should simply not base its decision to 
prosecute a company on whedier it has punished au employee for asserting a 
constitutionally guaranteed light.^ 

B. The McNulty Memorandum’s Continued Infringement 
Of The Attoniev-Clieiit Privilege 

A second problem under the new DOJ pilicy is that companies will continue to feel 
pressure to waive the privilege because die McNulty Memorandum still permits a 
prosecutor to consider a company’s refusal to waive in various circumstances and also 
still gives “credit ’ to diose companies diat do w'aive. Although die McNulty 
Memoranudm states that a refusal to disclose legal advice and attoniey-client 
coiimiunications cannot count agahist a company, die same does not hold true for 
infonnatiou the govenmient deems “purely factual.” hi practice, how'ever, the line 
between what is “purely factual” and w'hat contains attorney w'ork product is rarely clear- 
cut. Moreover, information diat is deemed by die McNulty Memornadum to be allegedly 


■’ See also The Thompson Memorandum’s Effect on the Right to Counsel in Corporate 
Investigations: Hearing Before the Senate Conmi. on the Judiciary (Sept. 12, 2006) (testimony of 
Andrew Weissinann), available at 

littp://judiciarv. senate-, go v/testiuK)uv.cfm?id=20.‘>4&wit ^=.5743 : Andrew Weissinann & Ana R. 
Bugan, No Choice: It’s Time to Rethink the DOJ’s “Principles of Federal Prosecution of 
Business Organizations" , The Deal, Aug. 7, 2006, at 24. 
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“purely factual” is in fact usually clearly protected by the attoniey-client and/or work 
product privileges. Thus, the McNulty Memorandum in reality does little to protect the 
privilege with respect to a large category of important privileged infomiation. 

The McNulty Memorandum’s examples illustrate the problem. As examples of “purely 
factual” material, the memorandiuii lists: “copies of key documents, witness statements, 
or purely factual interview memoranda regarding the underlying misconduct, 
organization charts created by company aninsel, factual chronologies, /ucft/n/ summaries, 
or reports (or portions thereof) containing investigative facts documented by counsel.”''^ 
But who an attorney interviews, w'hat questions an attorney asks, and wiiat infomiation is 
chosen as important to memorialize can reveal unportaut infomiation about tlie attorney’s 
defense strategy and her evaluation of the strength and weaknesses of the issues in a 
particular case. For this reason, courts have repeatedly held that “[blow a party, its 
counsel and agents choose to prepare then' case, die efforts diey undertake, and die people 
diey interview is not factual infonnation to winch an adversary is entitled.”’ Y et the 
McNulty Memorandum simply ignores diis case law and its unassailable logic and 
abrogates to itself die detemrhiation that material tliat has heretofore been widely deemed 
to be privileged is not entided to protection under the Memorandum. 

By continuing to allow' prosecutors to base their charging decisions on whedier a 
corporation discloses this sensitive information, the McNulty memo fails to provide the 
attorney client relationsliip widi the protection it needs to serve its important role in our 
justice system. 

C. Lack of Oversight of Cornorate Charniiii; Decisions 

Finally, one of the main flaws in the McNulty Memorandum, which was equally true of 
die Tliompson Memorandum and the Holder Memorandum before it, is that the decision 
to charge a corporation is not requii'ed to be review'ed in Wasliington at Main Justice, 
Such a lack of national oversight is bewildering given the wide array of relatively minor 
decisions that are overseen by Main Justice and die enoniiity of the potential 
consequences of charging a corporation. This lack of oversight is unfoilunate, since there 
is considerable expertise at Main Justice in examining diese issues. Uiat know'ledge and 
guidance should he brought to hear on these difficult judgment calls regarding how' to 
prosecute corporate ciiiiie. 

Thus, aldiougji the theory of die McNulty, Tliompson, and Holder Memoranda is a good 
one — setting forth the criteria diat should guide all federal prosecutors in deciding w'hen 
to seek to charge corporations — in practice individual prosecutors are left to interpret and 
hnplemeiit its “factors” in making the ultimate decision as to how to deal with corporate 


” McNulty Meinoranduui S 7.B,2 (emphasis added). 

‘ United States v. Dist. Council of New York City & Vicinity of United Brotli. of Carpenters & 
Joiners of Am, No. 90 CIV 5722. 1992 WL 208284, at *10 (S.D.N.Y. Aug.l8 1992); see also 
Massachusetts V. First Nat'l Supermarkets, Inc., I12F.R.D. 149, 1.54 (D. Mass. 1986) (holding 
tliat “pattern of investigation and exploration employed by its attorney” is protected from 
disclosure). 
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criminality. Wide variations cuiTently exist. Indeed, even after the passage of the 
McNulty Memorandum tliere is reason to believe tliat little has been done to train federal 
prosecutors on its dictates and to measure compliance with its provisions. Even assuming 
good faith and dedication to public service by all federal prosecutors, they are not 
receiving the necessary guidance. 

National guidance and oversiglit in tliis area is needed. Hie determination as to whether 
to charge a company has unique challenges. The mere indictment of a company can lead 
to serious consequences for hundreds or thousands of innocent people, bideed, it is 
largely for this very reason that the DOJ has special guidelines for charging a 
coiporation. Although by no means always the case, it is undeniable that a coiporate 
indictment carries with it the risk of being the equivalent of a death sentence. One of the 
lessons corporate America took away from Ardiur Andersen’s demise in 2002 is to avoid 
an indictment at all costs. A criminal indicdnent carries potentially devastating 
consequences, including tlie risk tliat tlie market wrill impose a swift death sentence - 
even before tlie company can go to nial and have its day in comt. hi the post-Einon 
world, a corporation will tlius rarely risk being indicted by a grand jury. Hie financial 
consequences are likely to be too great to subject the company and its shareholders to that 
risk. 

Moreover, under the cuiTent standard of criminal coiporate liability luider federal 
common law a coiporation can be held criminally liable as a result of tlie criminal actions 
of a single, low-level employee. No matter how large the company and no matter how 
many policies a company has instituted in an attempt to thw'art tlie criminal conduct at 
issue, if a low-level employee nevertheless commits such a crime, the entire company can 
be prosecuted.® 

In light of the Draconian consequences of an indictment and the fact tliat the federal 
common law criminal staudaid can be so easily triggered — despite a company’s best 
efforts to thwart criiniiial conduct — the McNulty Memorandum offers prosecutors 
enomious leverage. To avoid indictment, corporations will go to gi'eat lengths to be 
deemed “cooperative” with a goveniment investigation. KPMG is a prime example, and 
one that has been spotlighted in the two decisions by Judge Kaplan in tlie United States v. 
Stein case. 


® N.Y. Cent. &, Hudson River R.R. v. United States, 212 U.S. 481 (1909) (holding that illegal 
rebates granted by agents and officers of a common carrier could be imputed to create criminal 
liability for the carrier itself): Dollar S.S. Co. v. United States. 101 F.2d 638 (9th Cir. 1939) 
(affmning steamship corporation's conviction for dumping leftise in navigable waters despite the 
company’ s extensive efforts to prevent its employees from engaging in tliat very conduct) ; United 
States V. Twentieth Century Fox FilmCorp., 882 F.2d 6.36 (2d. Cir. 1989) (aftirniuig conviction 
despite tlie fact that bona fide compliance program was in effect at company); United States v. 
George F. Fish, hic., 1.34 F. 2d. 798 (2d Cir. 1946) (aftimiing corporation' s conviction based on 
criminal acts of a salesman); Riss & Co. v. United States, 262 F.2d 243 (8th Cir. 1938) (clerical 
worker); Tex.-Okla. Express. Inc. v. United States, 429 F.2d 100 (10th Cir. 1970) (truck driver); 
United States v. Dye Coiistr. Co., 3 10 F.2d 78 (10th Cir. 197.3). 
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In spite of these potentially devastating consequences, current DOJ policy does not 
require the decision to indict even the largest of companies to be reviewed in 
Washington. This is largely inexplicable since myriad decisions are subject to such 
review, iiicludiug whether to charge an individual with a RICO offense, whether to 
subpoena an attorney or a member of the press, whether to apply for immunity for a 
grand jury or trial witness, or how to settle tax and forfeiture counts. Indeed, individual 
death penalty cases are adiinrably required to be subject to searelihig scrutiny at Main 
Justice to be assured that there is consistency and no hidden local bias in the decision- 
making process. Yet, a potential coiporate death sentence receives no similar national 
oversight. Again it is ironic that one of the key innovations in the McNulty 
Memorandum w'as to have national oversight of decisions legaidmg requests for w'aiver 
of the attoniey-client privilege in corporate investigations. Yet, the final decision 
regaidiiig whether to charge the company receives no such seiutiiiy. 

Tliis lack of oversight is particularly problematic since there have been and still are wide 
differences across tlie counhy regarduig when andhow' to prosecute coiporate crime. 

The considerable variances in implementation of die DOJ policy can subject 
coiporations, many of wliich are national and even international in scope, to the vagaiies 
and um'eviewed decisions of an individual prosecutor. Tliis problem can be exacerbated 
by tlie tradition of independence of each of the 93 United States Attorneys across the 
country, whose offices in practice ofteti run quite autonomously of Main Justice here in 
Wasliingtoii, D.C. Some offices look first to trying to charge a company and use the easy 
threshold for coiporate liability to insist on exacting a plea to a criminal charge; others 
are satisfied to pursue culpable executives and cotisider deferred prosecution agreements 
with a company rather than insisting on a guilty plea that might lead to eiionnoits 
collateral consequences to iiuiocent employees and shareholders. These two different 
approaches currently co-exist, with no unifonn review at Main Justice. 


In short, although DOJ has acted to remedy certain problems in its corporate charging 
policy, many remaui. There is no reason to believe those problems will disappear with 
the passage of time since they are still embedded in the McNulty Memorandum. 
Hearings like these are a useful tool at tire very least to brmg to light and ideally to 
address policies and practices that serve to undemiiiie important constitutional rights w'e 
all should enjoy. 


Thank you for the opportunity to address tliis conunittee on tliis topic. 
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TESTIMONY OF WILLIAM M. SULLIVAN, JR., PARTNER, 
WINSTON AND STRAWN, LLP, WASHINGTON, DC 

Mr. Sullivan. Good morning, Chairman Scott, Ranking Member 
Forbes and Subcommittee Members and staff. 

One year ago yesterday, this Subcommittee held hearings on this 
very issue. It stimulated an important dialogue. I was privileged to 
testify then. 

While the McNulty Memorandum is a commendable effort to reg- 
ulate and, perhaps, restrict Government waiver requests, it re- 
mains to be seen whether it constitutes a real departure from exist- 
ing practice. I am gravely concerned that the memorandum’s non- 
binding guidelines may only serve to entrench and expand an inter- 
nal deliberative process, predisposed to request attorney-client 
privileged information and attorney work product. 

I urge the Members of this Subcommittee to consider how these 
policies have given Government prosecutors unnecessary, unconsti- 
tutional and unfair advantages when pursuing corporate entities, 
and to perhaps craft an enforceable legislative response to not only 
restore balance, but to continue to foster an environment in which 
corporations can properly rely on counsel in order to follow the rule 
of law. 

The traditional protections for business organizations supported 
by the attorney-client privilege and work product doctrine are fur- 
ther eroding as prosecutors and regulators continue to demand par- 
ticipation in internal investigations and the submission of detailed 
reports in exchange for the mere prospect of leniency. 

In my experience, waiver requests are made even before I have 
completed my client’s internal investigation and, thus, even before 
I have determined that a waiver is in my client’s best interests. 

Prosecutors’ requests for information in a factual road map form 
would also encompass a broad subject matter waiver, leading to 
possible disclosure of privileged information beyond the scope of the 
investigation, to not only law enforcement officials, but also to fu- 
ture third parties, including other Government agencies or oppor- 
tunistic plaintiffs’ attorneys. 

The corporate clients with whom I work unequivocally desire to 
identify and eliminate suspected criminal conduct occurring within 
their ranks. They come to me, their lawyer, seeking advice and 
guidance in abiding with internal corporate governance policies and 
external laws and regulations. 

In such discussions, I may be compelled to determine the exist- 
ence, nature and extent of potential criminal activity. My obligation 
to the client is to make the best choice, based upon an informed 
understanding of the law and the facts. 

The presumption of innocence should never be forgotten or ig- 
nored. And counsel’s first responsibility should be to inquire as to 
whether misconduct in fact took place, and if so, whether there 
might exist a credible defense. 

Naturally, clients are fearful of sharing all pertinent information 
when they believe that the details of an attorney-client conversa- 
tion may be turned over the Justice Department as part of a cur- 
rent or future investigation into these activities. 

In the worst cases, the current policies of the Department only 
serve to dampen the aggressive repression of criminal behavior 
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within companies, because they, in fact, serve to inhibit the candid 
disclosure and remediation efforts by responsible corporate citizens 
and their counsel. 

In conclusion, while ultimately the McNulty Memorandum’s lim- 
ited revisions may have been designed to appease some critics and 
potentially forestall imminent judicial and congressional action, 
they do not demonstrate an earnest reevaluation of Department 
policies regarding corporate criminal enforcement. 

In fact, legislation such as the Attorney-Client Privilege Protec- 
tion Act, recently introduced by Senator Specter, may now be re- 
quired. But there is certainly something to be said for our elected 
representatives taking the laboring or in resolving policy questions. 

Senator Specter’s bill seeks to protect the attorney-client rela- 
tionship by prohibiting all Federal agents and attorneys in a civil 
or criminal case from demanding such waivers. While the idea en- 
compassed by the bill is sound, it lacks an enforcement mechanism 
to ensure meaningful restraint. 

I encourage the consideration of a sanctions provision to deter 
the willful Government violator. 

Ultimately and finally, perhaps the time has come for us to ex- 
pend the same amount of energy spent on this privilege dialogue 
in establishing the standards and means with which to measure 
corporate compliance, governance and ethics programs and their 
adherence to the objectives of the Federal sentencing guidelines as 
legitimate factors for purposes of determining a corporation’s co- 
operation instead of its willingness to jeopardize its future ability 
to conform to law through its renunciation of the attorney-client 
and work product privileges. 

Thank you, and I look forward to your questions. 

[The prepared statement of Mr. Sullivan follows:] 
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Prepared Statement of William M. Sullivan, Jr. 


WRITTEN TESTIMONY OF WILLIAM M. SULLIVAN, JR. ESQ. 
PARTNER, WINSTON & STRAWN, LLP 

BEFORE THE COMMITTEE ON THE JUDICIARY 
UNITED STATES HOUSE OF REPRESENTATIVES 
SUBCOMMITTEE ON CRIME, TERRORISM, AND HOMELAND SECURITY 


“The McNulty Memorandum’s Effect on the Right to Counsel in Corporate Investigations” 

MARCH 8,2007 


Introduction 

Good morning Chairman Scott, Ranking Member Forbes and subcommittee members 
and staff. Thank you for your invitation to address recent developments concerning the 
Department of Justice’s policies and practices of seeking attorney-client privilege and work- 
product waivers from corporations, and in particular the McNulty Memorandum's Effect on the 
Right to Counsel in Corporate Investigations. 

I am currently a partner at the law firm of Winston & Strawn, LLP where I specialize in 
white-collar criminal defense and corporate internal investigations. From 1991-2001, 1 served as 
an Assistant United States Attorney for the District of Columbia. In these capacities, I have been 
involved in virtually all facets of white-collar investigations and corporate defense: I have 
overseen both criminal investigations and internal corporate investigations, and 1 have 
represented both corporations and individuals in internal investigations, and before federal 
enforcement authorities and regulators, as well as in class action, derivative, and ERISA 
litigation. Since 2001, I have represented many companies, as well as officers and directors, in 
high profile, high stakes criminal investigations. My perspective on corporate cooperation and 
the waiver of attorney-client and attorney work product privileges has therefore been forged by 
my experiences on both sides of the criminal justice system. 
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One year ago yesterday, this Subcommittee held hearings on this very issue, and which 
stimulated an important dialogue. 1 was privileged to testify then. In response to concerns raised 
by this and other congressional, commercial and judicial bodies, last December, Deputy Attorney 
General Paul McNulty released revised Department of Justice guidelines regarding the federal 
prosecution of business organizations. The reconfigured policies, which are embodied in an 
internal Department of Justice memorandum (the “McNulty Memorandum”), supersede and 
replace earlier guidelines issued in 2003 by then-Deputy Attorney General Larry Thompson. 

While the McNulty Memorandum is a commendable effort to regulate and perhaps 
restrict government waiver requests, it remains to be seen whether it constitutes a real departure 
from existing practice. I am gravely concerned that the Memorandum’ s non-binding guidelines 
may only serve to entrench and expand an internal deliberative process pre-disposed to request 
attorney-client privileged information and attorney work product. 1 urge the members of this 
subcommittee to consider how these policies have given government prosecutors unnecessary, 
unconstitutional and unfair advantages when pursuing corporate entities, and to perhaps craft an 
enforceable legislative response to not only restore balance, but to continue to foster an 
environment in which corporations can properly rely on counsel in order to follow the rule of 
law. 

A. A Review of The Problem 

The traditional protections for business organizations afforded by the attorney-client 
privilege and attorney work product doctrine are further eroding as prosecutors and regulators 
continue to demand participation in internal investigations and the submission of detailed reports 
in exchange for the mere prospect of leniency. In my experience, waiver requests are made even 
before I have completed my client’s internal investigation, and thus even before I have 
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determined waiver is in my client’s best interest. Prosecutors’ requests for information in a 
factual “road map” form could encompass a broad subject matter waiver, leading to possible 
disclosure of privileged information beyond the scope of the investigation, to not only law 
enforcement officials, but also to all future third parties, including other government agencies or 
opportunistic plaintiffs’ attorneys. 

The corporate clients with whom I work unequivocally desire to identify and eliminate 
suspected criminal activities occurring within their ranks. They come to me, their lawyer, 
seeking advice and guidance in abiding with internal corporate governance policies and external 
laws and regulations. In such discussions, I may be compelled to detemiine the existence, 
nature, and extent of potential criminal activity. My obligation to the client is to make the best 
choice based upon an informed understanding of the law and facts. The presumption of 
innocence should never be forgotten or ignored, and counsel's first responsibility should be to 
inquire as to whether misconduct in fact took place, and if so, whether there might exist a 
credible defense. 

Naturally, clients are fearful of sharing all pertinent information when they believe that 
the details of these conversations may be turned over to the Department of Justice as a part of a 
current or future investigation into these activities. In the worst cases, the current policies of the 
Department only serve to dampen the aggressive repression of criminal activity within 
companies because they serve to inhibit the implementation of remediation efforts by responsible 
corporate citizens and their counsel. 

In addressing the practice of conditioning leniency for disclosure of otherwise privileged 
reports, I believe that a balance must be struck between the legitimate interests of law 
enforcement in pursuing and punishing illegal conduct, the benefits to be obtained by 


3 



38 


corporations which determine to assist in this process and to take remedial action, and the rights 
of individual employees. It is imperative that we do not sacrifice accuracy and fundamental 
fairness for expediency and convenience. An equilibrium must be achieved between the 
aforementioned competing concerns, and the McNulty Memorandum fails to accomplish this 
goal. 

B. The McNulty Memorandum Improperly Undermines A Corporations’ Right to 
Counsel 

In most respects, the revised charging guidelines in the McNulty Memorandum follow 
prior Department of Justice policies regarding corporate criminal prosecutions. Under the 
McNulty Memorandum, the Department of Justice, despite acknowledging a corporation’s 
artificial nature and inability as an entity to form criminal intent, and while proclaiming the goal 
of protecting innocent investors, continues to insist on treating corporations as culpable 
individual defendants. 

Notably, the McNulty Memorandum refines the Thompson Memorandum and earlier 
Department policies in only two substantive respects. First, the McNulty Memorandum sets 
forth internal procedures for seeking corporate waivers of attorney-client privilege and attorney 
work product protection. Second, it bars prosecutors, except in exceptional circumstances, from 
considering corporate payment or advancement of attorney fees in evaluating corporate 
cooperation. While these two changes are a step in the right direction towards protecting 
corporations’ legal rights, they do not go far enough and in fact may perpetuate the problems 
underlying the prior guidelines. 
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1. Waiver of Attorney-Client Privilege and Attorney Work Product Protections 
Under the McNulty Memorandum, the Department’s practice of requesting and 
evaluating corporate waivers of attorney-client privilege and attorney work product will 
continue. Rather than eliminating waiver requests, the McNulty Memorandum provides a multi- 
tiered procedure for requesting business entities to disclose protected materials. Pursuant to this 
new approach, requests for protected materials will only be made where there is a “legitimate 
need” for privileged information, to be determined by: (i) the likelihood and degree to which the 
privileged information will benefit the government’s investigation; (ii) whether the information 
can be obtained in a timely and complete tasbion by using alternative means that do not require 
waiver; (iii) the completeness of a voluntary disclosure already provided; and (iv) the collateral 
consequences to a corporation resulting from a waiver. 

These factors, however, provide little guidance (or clear, affirmative limits) on what will 
and will not constitute a "legitimate need" for purposes of requesting otherwise privileged and 
protected materials. Moreover, this "legitimate need” determination will be made by prosecutors 
in their sole discretion without any third party review or appeal process. 

Once prosecutors themselves determine that a “legitimate need” exists, they are 
instructed to seek privileged information as divided into two categories. Category I information 
consists of factual information relating to the alleged misconduct and materials including witness 
statements, factual interview memoranda and factual materials (for example chronologies and 
organization charts) prepared by or at the request of counsel. Prosecutors are instructed to first 
request purely factual information, which may or may not be privileged, relating to the 
underlying misconduct. Before requesting waiver of attorney-client or work product protections 
for Category I information, prosecutors must obtain written authorization from the United States 


5 




40 


Attorney (“USA”) who, prior to authorizing the request, must provide a copy of the request to, 
and consult with, the Assistant Attorney General for the Criminal Division (“AAG-CD”). If 
authorized, the USA must communicate the request in writing to the corporation. It is unclear 
what it means for the AAG-CD to consul! with the USA. It is not even clear whether the AAG- 
CD can overrule the USA’s decision. 

A corporation’s response to the government’s request for waiver of privilege and work 
product protection for Category 1 information may still be considered in evaluating its 
cooperation and in making charging determinations. While the Memorandum says that a 
corporation cannot be required to waive protections, because any corporation knows that refusal 
to waive may be adversely considered and result in charges being brought, the pressure to waive 
is undeniable. In effect, the Department of Justice controls the waiver process, rather than the 
corporation, whose privilege alone it is to waive in the first instance. This dynamic is the 
absolute reverse of what the practice should be. It may make sense for a corporation to waive in 
extreme circumstances when faced with strongly incriminating and pervasive facts. But it should 
be the corporation which volunteers and thereby deserves credit for the waiver; the government 
should be precluded from making the request, or in most cases, the demand, in the first instance. 

In the “rare circumstances” where Category I information is viewed by prosecutors as 
providing an incomplete basis to conduct a thorough investigation, they are authorized to seek 
access to Category II information. Category II information is defined as attorney-client 
communications and opinion attorney work product. The McNulty Memorandum explicitly 
states that Category II information includes “legal advice given to the corporation before, during, 
and after the underlying misconduct occurred” as well as “attorney notes memoranda or reports 
containing counsel’s mental impressions and conclusions, legal determinations reached as a 
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result of an internal investigation, or legal advice.” Such information implicates at the very heart 
of the privilege, and the McNulty Memorandum fails to explain why this type of attorney advice 
and communication is necessary. In fact, the two types of attorney communications that seem 
most relevant to a criminal investigation (i.e., advice in furtherance of a crime, or advice put in 
issue by raising it as a defense) are specifically exempted. 

2. Indemnification and Advancement of Attorneys Fee's 

In a clear shift from earlier Department policy, the McNulty Memorandum instructs 
prosecutors that, as a general matter they cannot consider a business organization’s 
indemnification or advancement of attorneys fee's to individual employees when evaluating 
corporation cooperation. The memorandum provides an exception to this rule such that in the 
“extremely rare” cases where “the totality of circumstances show that (indemnification or the 
advancement of attorney's fees is) intended to impede a criminal investigation” these matters 
may be considered. In such cases, the fee arrangement will be considered as a factor in making a 
detenni nation that the corporation is acting improperly. Where prosecutors detennine such 
circumstances do exist, approval must be obtained from the Deputy Attorney General before 
prosecutors may consider this factor for charging purposes. 

Again, this prohibition falls short. The issue addressed in Stein' concerned not only the 
limited issue of indemnification. Rather the court was concerned more broadly with the 
governments’ use of economic coercion generally to force employees and former employees to 
provide statements to investigators which might be incriminating. As Judge Kaplan stated, 
“proper respect for the individual prevents the government from interfering with the manner in 
which the individual wishes to present a defense. The underlying theme is that the government 

' United States v. Stein. 435 F. Siipp. 2d 330 (S.D.N.Y. 2006): United States v. Stein. No. SI 05 
Crim. 0888 LAK, 2006 WL 2060430 (S.D.N.Y. July 25, 2006). 
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may not both prosecute a defendant and then seek to influence the manner in which he or she 
defends the case.”^ Under the McNulty Memorandum, the government maintains the power to 
decide if the company “shielded ... employees,” forcing the corporation to predict the 
government's charging decisions, and encouraging it to compromise employee rights to protect 
itself 

Finally, in addition to the specific concerns raised above, there are process-related 
concerns surrounding the McNulty Memorandum. The internal policy guidelines are non- 
binding and unenforceable at law. Thus, there is little incentive for a prosecutor to strictly 
adhere to the guidelines and there is no remedy for the corporate victim if a prosecutor fails to 
abide by the rules. 

C. Rethinking Corporate Criminal Liability 

While Department of Justice is to be commended for attempting to structure and refine its 
approach to compelled privilege waivers, what we are left with are non-binding internal 
guidelines that seem to merely entrench and even expand an internal deliberative process 
predisposed to request attorney-client privileged information and attorney work product. 

Time will determine whether the requirements of high-level authorization and written 
requests will curb the frequency with which waivers are sought. It is alarming, however, that the 
Department is no longer restricting its waiver requests to merely factual information. The 
McNulty Memorandum formalizes procedures for penetrating the most sacrosanct of attorney- 
client communications and attorney opinion work product. In so doing, the Department is in fact 
inviting further erosion of the attorney-client privilege and attorney work product protections. 


Stein, 435 F. Supp. 2d at 357, 
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Regrettably, the McNulty Memorandum represents a missed opportunity to conduct a 
broad re-assessment of the policies and procedures relating to the criminal prosecution of 
business organizations. Old, largely recycled rationales for corporate criminal liability no longer 
carry the same weight. The proliferation of emails and corporate controls means that, far more 
often than not, corporate misconduct leaves a well documented paper trail through which 
culpable individuals can be held directly responsible for their conduct. No public interest is 
served by holding an entire organization and its innocent shareholders responsible for the 
misconduct of identifiable individuals. Moreover, it is unclear what is gained by sanctioning 
business entities with steep criminal tines. In many cases, misconduct giving rise to criminal 
fines also compels substantial civil-administrative penalties and the prospect of civil class-action 
and derivative lawsuits. 

We should not prosecute corporations simply because we can. The goal of a criminal 
prosecution should be to punish responsible individuals and not to hold an entire organization 
accountable, with the corresponding penalties that are inevitably suffered by innocent 
shareholders and employees, for the acts of a few. Consistent with this goal, criminal 
prosecution of business organizations should be an exceedingly rare undertaking and employed 
only in pursuit of vital, imperative social objectives. Moreover, the weighty and solemn decision 
to prosecute a business organization should only be made at the highest levels of the Justice 
Department, a protocol strikingly absent from the McNulty Memorandum. 

Conclusion 

Ultimately, while the McNulty Memorandum’s limited revisions may have been designed 
to appease some critics and potentially forestall imminent judicial and congressional action, they 
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do not demonstrate an earnest re-evaluation of Department policies regarding corporate criminal 
enforcement, and fail to provide meaningful procedural change. 

In fact, legislation such as the Attorney-Client Privilege Protection Act recently 
reintroduced by Sen. Arlen Specter may now be required. There is certainly something to be 
said for our elected representatives taking the laboring or to resolve difficult policy questions. 
Senator Specter's bill seeks to protect the attorney-client relationship by prohibiting all federal 
agents and attorneys in any civil or criminal case from demanding, requesting or in any way 
conditioning a company’s treatment or charging decisions based upon a company’s 1) valid 
invocation of a privilege assertion; 2) payment of employee legal fees; or 3) signing a joint 
defense agreement. While the idea encompassed by the bill is sound, it lacks an enforcement 
mechanism to ensure meaningful prosecutorial restraint, and I encourage the consideration of a 
sanctions provision to deter the willful government violator. 

Ultimately, perhaps the time has come for us to expend the same amount of energy spent 
on this privilege dialogue in establishing the standards and the means with which to measure 
corporate compliance, governance and ethics programs, and their consistency with the objectives 
of the Federal Sentencing Guidelines, as factors for purposes of determining a corporation's 
cooperation, instead of a company's willingness to jeopardizes its future ability to conform to law 
through its renunciation of the attorney-client and work product privileges. 

Thank you. 1 look forward to your questions. 
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Mr. Scott. Thank you. 

We have heen joined by the gentleman from California, Mr. Lun- 
gren, and the gentleman from Massachusetts, Mr. Delahunt. 
Thank you for joining us. 

Ms. Mathis? 


TESTIMONY OF KAREN J. MATHIS, 

AMERICAN BAR ASSOCIATION, CHICAGO, IL 

Ms. Mathis. Thank you. Good morning. Chairman Scott, Rank- 
ing Member Forbes, Members of the Committee and, of course, 
your staff members. 

My name is Karen Mathis. I am the president of the American 
Bar Association. I practice law in Denver, Colorado, with McElroy, 
Deutsch, Mulvaney and Carpenter. 

It is a great pleasure to be back with you today and to speak on 
this very important topic to all of us, on behalf of the American Bar 
Association and its 413,000 members, who feel very strongly that 
we must support the attorney-client privilege and the work product 
doctrine. 

It is a concern that we have about the language of the Justice 
Department’s new McNulty Memorandum, and other similar Fed- 
eral policies, that have seriously eroded these fundamental rights 
about which I want to speak with you today. 

We are concerned about the separate provisions in McNulty 
Memorandum that erode employees’ constitutional and other legal 
rights, including the right to effective legal counsel. 

We are working in close cooperation with a broad coalition of 
legal and business groups. They range from the United States 
Chamber of Commerce to the National Association of Criminal De- 
fense Lawyers to the Association of Corporate Counsel. And this is 
in an effort to reverse what we feel are very damaging and harmful 
policies. 

The Government’s policy was established in 2003 in the Thomp- 
son Memorandum, modified, as you said, in 2006 in the McNulty 
Memorandum. And it does erode the attorney-client privilege and 
the related work product doctrine by pressuring companies to 
waive these protections — in most recent cases, in order to receive 
cooperation credit during investigations. 

The ABA is concerned that the Department’s new policy will con- 
tinue to cause a number of profoundly negative consequences, and 
I would like to list some of those. 

First, it will continue to lead to the routine compelled waiver of 
the attorney-client privilege and the work product protections. In- 
stead of eliminating the improper practice of forcing companies to 
waive in return for cooperation credit, the McNulty Memorandum 
still allows prosecutors to demand waiver after receiving high-level 
Department approval. 

And, like the Thompson Memorandum, it gives these companies 
credit, if they voluntarily waive without being asked. 

Whether it is direct or indirect, these waiver demands are un- 
justified, as prosecutors only need the relevant facts to enforce the 
law, not the opinions and the mental observations of corporate 
counsel. 
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Second, the McNulty Memorandum continues to seriously weak- 
en the confidential attorney-client relationship in the corporate con- 
text, by discouraging companies from consulting with their lawyers 
and impeding the lawyers’ ability to effectively counsel compliance 
with the law. 

Third, it will continue to undermine companies’ internal compli- 
ance programs by discouraging them from conducting internal in- 
vestigations designed to quickly detect and to remedy any mis- 
conduct. 

For these reasons, the new memorandum will continue to under- 
mine, rather than enhance, compliance with the law. 

Last May, prior to the issuance of the McNulty Memorandum, 
the ABA sent a letter to Attorney General Gonzales, and we asked 
him to reform the Department’s policies. 

Again, last September, such concerns were conveyed to the De- 
partment by former senior Justice Department officials. Both let- 
ters are attached to our written statement. And many congres- 
sional leaders have also raised the issue. 

Certainly in the hearings you referred to. Congressman Forbes, 
last March, virtually all the Members of this Subcommittee ex- 
pressed strong concern about the preservation of the attorney-client 
privilege. And as you know. Senators Specter and Leahy have simi- 
larly echoed these concerns. 

It became clear that the McNulty Memorandum would not solve 
the problem the Government and we are calling — or I should say, 
we are calling — coerced waiver. And as you know. Senator Specter 
has introduced legislation in January, Senate Bill 186. The ABA 
and this coalition strongly support that measure. 

It is equally important that we enforce and protect employee 
legal rights, including the right to effective counsel and the right 
against self-incrimination. McNulty continues to erode these by 
pressuring the employers to take unfair punitive actions against 
employees during their investigations. 

While the new memorandum now generally bars prosecutors 
from requiring companies to not pay their employees’ attorney fees, 
in many cases it does carve out a broad exception, which I would 
be happy to address in your questions. And by forcing companies 
to punish their employees long before their guilt has been estab- 
lished, the Department’s policies continue to stand the presumption 
of innocence on its head. 

They overturn generally accepted corporate governance prin- 
ciples. And, as has previously been mentioned, they are constitu- 
tionally suspect under the KPMG case. 

For all of these reasons, we urge this Subcommittee to inves- 
tigate and to promulgate proposed legislation, similar to S. 186. 

Thank you for your time. 

[The prepared statement of Ms. Mathis follows:] 
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Prepared Statement of Karen J. Mathis 
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Mr. Chairman. Ranking Member Forbes, and Members of the Subcommittee: 

My name is Karen J . Mathis. 1 am tiie President of the American Bar Association (ABA) 
and a practicing attorne}' with the firm of McElroy, Deutsch, Muivaney & Carpenter, LLP in 
Denver, Colorado. Thank you for the opportunity to testify before you today on behalf of the ABA 
and its more than 410,000 members on die critical issues surrounding “the McNulty 
Memorandum’s Effect on the Right to Counsel in Corporate Investigations.” 

The ABA strongly supports preserving die attorney-client privilege and the work product 
doctrine. We are concerned about language in the Department of Justice’s 2006 McNulty 
Memorandum and 2003 Thompson Memorandum — and other related federal governmental policies 
and practices — that have seriously eroded these fundamental rights.* We also are concerned about 
the separate provisions in the McNulty and Thompson Memoranda that erode employees’ 
constitutional and other legal rights, including the right to effective legal counsel and the right 
against self-incrimination. Because of the serious and inherent problems with these and other 
federal agency policies, we urge members of the Subcommittee to introduce or support legislation 
that would reverse all such policies. 

The Importance of the Attorney-Client Privilege and the Work Product Doctrine 

The attorney-client privilege — which belongs not to the lawyer but to the client — 
historically has enabled both individual and coiporate clients to communicate with their lawyer in 
confidence. As such, it is the bedrock of the client’s rights to effective counsel and confidentiality 


' On .August 9, 2005, the .^B.4 adopted a resolurion, sponsored bythe .^B.^Task Force on .'kttorne> -Client Privilege, 
supponing the preservation of the attorney-client privilege and work product doctrine, opposing govemniental actions 
that erode these protections, and opposing the routine practice by government officials of seeking the waiver of these 
protections through the granting or denial of any benefit or advantage. Previously, in .August 2004, the ABA adopted a 
resolution supporting five specific changes to the then-proposed amendments to the Federal Sentencing Guidelines for 
Organizations, including amending the Commentary' to Section 8C2..5 to state aftirmtuively that waiver of attorney- 
client and work product protections “should not be a factor in determining whether a sentencing reduction is warranted 
for cooperation with the government.” Both AB.A resolutions and detailed background reports discussing the history' 
and importance of the attorney-client privilege and work product doctrine and recent goverimientaJ assaults on these 
protections, are available at ]n(s :/--'w wvv.ab aaet.org,T;oi3d v. Tiriorities.-'r! ri vi']egew3iv er/a cpri v iiege himl. 
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in seeking legal advice. From a practical standpoint, the privilege also plays a key role in helping 
companies to act legally and properly by permitting corporate clients to seek out and obtain 
guidance in how to conform conduct to the law. In addition, the privilege facilitates self- 
investigation into past conduct to identify shortcomings and remedy problems as soon as possible, 
to the benefit of corporate institutions, the investing community and society-at-large. The work 
product docfrine undeipins our adversarial justice system and allows attorneys to prepare for 
litigation without fear that their work product and mental impressions will be revealed to 
adversaries. 

Justice Department and Other Federal Policies that Erode the Attornev-Client Privilege 
and Ihe Work Product Doctrine 

A number of federal governmental agencies — including the Department of .Tustice, the U.S. 
Sentencing Commission, and others — have adopted policies in recent years that weaken the 
attorney-client privilege and work product doctiine in the corporate aintext by encouraging federal 
prosecutors and other law enforcement officials to pressure companies and other organizations to 
waive these legal protections as a condition for receiving credit for cooperation during 
investigations. 

The Department of Justice’s privilege waiver policy was set forth in a January 2003 
memorandum written by then-Deputy Attorney General Lany' Thompson entitled "Principles of 
Federal Prosecution of Business Organizations.” ^ The so-called “Thompson Memorandum’’ 
instructed federal prosecutors to consider certain factors in determining whether corporations and 
other organizations should receive cooperation credit — and hence leniency — during government 
investigations. One of the key factors cited in the Thompson Memorandum is the organization’s 

■ Memorandum from Larry D. Thompson, Deputy .Attorney General, Department of Ju.‘'tice, to HeMs of Department 
Components, U.S. .Attorneys, Principles of Federal Prosecution of Business Organizations (January 20, 2003), at p. 7, 
available at htn.T.. ^ '^v^■^^ w.iJ£ l1 oi-gov.’'daa/'cftf^hl)^^ineg!s nrgam yatio ns.ndf . 
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willingness to w'aive attorney-client and work product protections and provide this confidential 

infoimation to government investigators. The Thompson Memorandum stated in pertinent pail that: 

One factor the prosecutor may weigh in assessing the adequacy of a corporation’s 
cooperation is the completeness of its disclosure including, if necessary, a waiver of the 
attorney-client and work product protections, both with I'espect to its internal 
investigation and wdth respect to co mmuni cations between specific officers, directors, 
and employees and counsel. Such waivers permit die government to obtain statements 
of possible witnesses, subjects and targets, without having to negotiate individual 
cooperation or immunity agreements. Tn addition, they are often critical in enabling the 
government to evaluate the completeness of a corporation's voluntary disclosure and 
cooperation. Prosecutors may, therefore, request a waiver in appropriate circumstances. 

The Department does not, how'ever, consider waiver of a corporation’s attorney-client 
and work product protection an absolute requirement, and prosecutors should consider 
the w'illingness of a corporation to waive such protection when necessaiy to provide 
timely and complete information as one factor in evaluating the corporation’s 
cooperation. 

See Thompson Memorandum at pg. 7. The Thompson Memorandum expanded upon a similar 
directive that a previous Deputy .Attorney General. Eric Holder, sent to federal prosecutors in 
1999.’ 


Although the Thompson Memorandum, like the earlier Holder Memorandum, stated that 
waiver is not an absolute requirement, it nevertheless made it clear that waiver was a key factor for 
prosecutors to consider in evaluating an entity’s cooperation. Tt relied on the prosecutor’s discretion 
to determine whether waiver was necessary in the particular case. 

While the Department’s privilege waiver policy originally was established by the 1999 
Holder Memorandum and expanded by the 2003 Thompson Memorandum, the issue of coerced 
waiver w'as further exacerbated in November 2004 when the U.S. Sentencing Commission added 


’ See Memorandum from Eric Holder, Deputy Attorney General, Department of Justice, to Gompoiient Heads and 
United States Attorneys, Bringing Criminal Charges Against Corporations ( June 16, 1999), available at 
hti-p:'/H\v v..i.isc ioi.i:o’/oriniinaiTTaudTto] 2 c~v.'Citargi agcon?s.btnii . The so-called “Holder Memorandum’' stated in 
pertinent part as follows: 

In gauging the extent of the corporation’s cooperation, the prosecutor may consider the corporation’s 
willingness to identity’ the culprits within the corporation, including senior executives, to make witnesses 
available, to disclose the complete results of its internal investigation, and to waive attome}'-clieiit and 
w ork product pri\'iteges. 
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language to the Commentary to Section 8C2.5 of the Federal Sentencing Guidelines that, like the 
Department's policy, authorized and encouraged prosecutors to seek privilege waiver as a condition 
for cooperation. 

On December 12. 2006. Deputy Attorney General Paul McNulty issued revisions to the 

Thompson Memorandum that modified, but did not reverse, the Department’s privilege waiver 

policy. Instead of eliminating the improper practice of requiring or encouraging companies and 

other organizations to waive their attorney-client privilege and w'ork product protections in return 

for cooperation credit, the new ‘'McNulty Memorandum” merely requires high level Department 

approval before formal waiver requests can be made. The memorandum also continues to allow 

prosecutors to grant cooperation credit for “voluntar>',” unsolicited waivers. The McNulty 

Memorandum provides in pertinent part as follow's: 

In conducting an investigation, determining whether to bring charges, and negotiating plea 
agieements. prosecutors must consider the tbllowing factors in reaching a decision as to the 
proper treatment of a corporate target: . . ,4. the coiporation’s timely and voluntary 
disclosure of wrongdoing and its willingness to cooperate in the investigation of its agents 
(see section Vll. infra):... Waiver of attorney-client and work product protections is not a 
prerequisite to a finding that a company has cooperated in the government’s investigation. 
However, a company’s disclosure of privileged information may permit the government to 
expedite its investigation. In addition, the disclosure of privileged infoimation may he 
critical in enabling the government to evaluate the accuracy and completeness of the 
company’s voluntary disclosiue. Prosecutors may only request waiver of attorney-client or 
w^ork product protections when there is a legitimate need for the privileged infoimation to 
fulfill their law enforcement obligations... Federal prosecutors are not required to obtain 


■*The 2004 amendment to the Sentencing Guidelines added the following language to the Commentan': 

Waiver of attorney-client privilege and ofworkproduct protections is not a prerequisite to a reduction in 
culpability score [for cooperation with the government]... unless such waiver is necessary in order to provide 
timely and thorough disclosure of all pertinent infonnation known to the organization. 

While this language begins by stating a general rule that a waiver is “not a prerequisite” tor a reduction in the 
culpability score — and leniency — under the Guidelines, that statement is followed by a very broad and subjective 
exception for situations where prosecutors contend that waiver “is necessary in order to provide timely and thorough 
disclosure of all pertinent information known to the organization.” .As a result, the exception essentially swallows the 
rule. Prior to the change, the Commentary' was silent on the issue and contained no suggestion tliat such a waiver w ould 
ever be required. For a detailed discussion of this issue, please seethe ABA’s March 28, 2006 written coinmeiits to the 
U.S. Sentencing Commission, available at htro:.'Vv. ww.a b aae t.org/ pCiiadv .detters.^attv ciienC06{i 32::h‘‘' it Li_f 
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authorization if the corporation voluntarily offers privileged documents w'ithout a request by 
the government.' 

In addition to the Justice Department and the Sentencing Commission, a number of other 
federal agencies have adopted similar privilege waiver policies as well, including the Securities and 
Exchange Commission (SEC)*’, the Commodity Futures Trading Commission (CFTC)^, and the 
Department of Housing and Urban Development (HUD)*. 

Unintended Consequences of Prosecutor Demands for Privilege Waiver 
The American Bar Association is concerned that the Department of Justice's new privilege 
waiver policy outlined in the McNulty Memorandum — like the previous Thompson Memorandum 
and similar policies adopted by other federal agencies — will continue to cause a number of 
profoundly negative, if unintended, consequences. 


^ See Memorandum from Paul J. McNulty, Deputy Attorney Clenenil. to Heads of Department Components and United 
States Attorneys. Principles of Federal Prosecution of Business Organizations (December 12. 2006), at pgs. 4, 8. and 1 1, 
available at littp\Vwwv;vaharitlorg/r,ol3tt.Ci)riorjties/orivilct;e^va : veiv'2i'X)6<.le<.-l2 piivwaiv do!mciUilr.v.p i1i'. The 
McNulty Memorandum also outlines four factors for detenniniug whether prosecutors liave a “legitimate need" to 
request privileged materials and requires prosecutors to obtain various types of liigh level Departmental approval before 
demanding either factual attorney-work prodiia (“Categoiy^ I”) material or attorney-client communications or non- 
factual attorney work product (“Category II”) material. Id at pgs. 8-11. 

® The SEC’s privilege waiver policy is set forth in its 2001 “Seaboard Report,” wliich is formally known as the “Report 
of Investigation Pursuant to Section 21(a) of the Securities Exchange .Aa of 1934 and Commission Statement on the 
Relationship of C ooperation to .Agency Enforcement Decisions,” issued on October 23, 200 1 as Releases 44969 imd 
1470. A copy of the Seaboard Report is available at htq? :// www.sec . gov,Ti tigat ion/ iitvOv‘«rei}o r r.-34 • 4 4 9 69. htni. In that 
report, the SEC set forth the criteria that it will consider in determining w'hether, and to what extent, companies and 
other organizations should be granted credit for seeking out, self-reporting, and rectifying illegal conduct and otherwise 
cooperating with the agency’s staff as the SEC decides whether and how to take enforcement action. Like the 
corresponding policies adopted by the Justice Department, the Seaboard Report encourages companies to w aive their 
attoniey-client privilege, work product, and other legal protections as a sign of full cooperation. See Seaboard Report at 
paragraph 8, criteria no. 11, and footnote 3. 

' The CFTC’s privilege waiver policy was contained in an August 11, 2004 Enforcement .Advisoiy titled “Cooperation 
Factors in Enforcement Division Sanction Recommendations” issued by the agency’s Division of Enforcement, but the 
Commission issued a revised Enforcement Advisory ehminating the waiver language on March 1, 2007. The 
Commission’s original 2004 policy, the ABA’s July 7, 2006 letter recommending changes in the policy, andtlie 
Commission’s new March 1, 2007 policy are available at 
ViUn:,7w'Ui~w'.aba!'ie t. ori: 'uol:-.dv/'i.'ri’orii'e;v'p!-ivilcsew;u\'er/acnnviiet!c ntiiv . 


hud’s privilege waiver policy is contained in a February' 3, 2006 formal Notice topiU>lic housing authorities urging 
them to include an addendum in all contracts with legal counsel that would restrict their attorneys’ ability to assert the 
attorney-client privilege on behalf of these clients in regard to HUD investigatious and enforcement proceedings. 
HUD’S 2006 Notice is available at iiitp:. Cwvv w,a lranet.o re'' p Gla dv/orioritie&-n rivilee e " .liver’a c'jfhile ge .htr .u. 
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First, the ABA believes that the new McNulty Memorandum and the other similar federal 
policies will continue to lead to the routine compelled waiver of attorney-client privilege and work 
product protections. During the four years it was in effect, die Thompson Memorandum and other 
similar federal policies led many prosecutors and other law enforcement officials to pressure 
companies and other entities to waive their privileges on a regular basis as a condition for receiving 
cooperation credit during investigations. From a practical standpoint, companies have no choice but 
to waive when requested to do so, as the government’s threat to label them as “uncooperative’’ will 
have a profound effect not just on charging and sentencing decisions, but on each company’s public 
image, stock price, and credit worthiness. This growing “culture of waiver” — and the prominent 
role that the Department's policy has played in contributing to this trend — was confirmed by a 
recent survey of over 1 .200 corporate counsel conducted by the Association of Coiporate Counsel. 
National Association of Criminal Defense Lawyers, and the ABA.^ 

Instead of eliminating the improper practice of prosecutors demanding waiver, the McNulty 
Memorandum continues to allow such demands so long as prosecutors receive high level 
Departmental approval, These demands are unjustified, as prosecutors only need the relevant facts 
to enforce the law', not the opinions and mental observations of coiporate counsel, 

In addition, while the McNulty Memorandum imposes modest procedural limits on formal 
government requests for waiver, it continues to encourage companies to “voluntarily” w'aive their 
privileges w'ithout foimally being asked in order to receive cooperation credit and less harsh 
treatment. Because companies will continue to feel extreme pressure to waive in virtually every 
case, the “culture of waiver” created by the Thompson Memorandum will continue under the 

^ According to the surv'ey, almost 7.5% of the respondents believe that a "culture of waiver" has evolved in which 
governmental agencies believe that it is reasonable and appropriate for them to expect a company under investigation to 
broadl}' waive attorne}'-client or work product protections. Corporate counsel also indicated that when government 
officials give a reason for requesting privilege waiver, the policies adopted by the Justice Depanment, the Sentencing 
Commission, the SECi, and other agencies were among the reasons most frequently cited. The detailed survey results 
are available at hr'. p: vvww.acca.coiD,’’SuivmtS,''attvciient2-Ddf . 
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McNulty Memorandum. As a result, the applicability of the privilege will remain highly uncertain 
in the coiporate context. This is unacceptable, because as the U.S. Supreme Court noted in the case 
of Upjohn Co. V. United States, 449 U.S. 383, 393 (1981), “an uncertain privilege... is little better 
than no privilege at all.” 

Second, the ABA believes that tiie McNulty Memorandum, like the previous Thompson 
Memorandum and the other similar federal policies, will continue to seriously weaken the 
confidential attorney-client relationship between companies and their lawyers, resulting in great 
harm both to companies and the investing public. Lawyers tor companies and other organizations 
play a key role in helping these entities and their officials comply w ith the law and act in the 
entity's best interests. To fulfill this role, lawyers mnst enjoy the trust and confidence of tbe 
company’s officers, directors, and employees, and must be provided wdth all relevant information 
necessary to properly represent the entity. By allowing prosecutors to continue to force companies 
to waive these fundamental protections in many cases — and moi-e imponantly, by continuing to 
provide cooperation credit to companies that “voluntarily” waive without foimally being requested 
to do so — the new policy, like the Thompson Memorandum, will discourage company personnel 
from consulting w'ith the company lawyers. This, in turn, will impede the lawyers’ ability to 
effectively counsel compliance with the law, resulting in harm not only to companies, but to 
employees and investors as well. 

Third, while the McNulty Memorandum and the other similar federal policies were intended 
to aid government prosecution of corporate criminals, they will continue to make detection of 
coi'porate misconduct more difficult by undermining companies’ internal compliance programs and 
procedures. These mechanisms, which often include internal investigations conducted by the 
company’s in-house or outside lawyers, are one of the most effective tools for detecting and 
flushing out malfeasance. Indeed, Congress recognized the value of these compliance tools when it 
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enacted the Sarbanes-Oxley Act in 2002. Because the effectiveness of these internal mechanisms 
depends in large part on the ability of the individuals with knowledge to speak candidly and 
confidentially with lawyers, policies such as the McNulty Memorandum that pressure companies to 
waive their attorney-client and work product protections seriously undeimnine systems that are 
crucial to compliance and have worked well. 

For all these reasons, the ABA believes that the Department of .Tustice’s privilege waiver 
policy and other similar federal agency policies are counterproductive. They undermine rather than 
enhance compliance with the law, as w'ell as the many other societal benefits that are advanced by 
the confidential attorney-client relationship. 

The aba’s and the Coalition’s Resuonse to the Privilege Waiv er Problem 

The ABA is working to protect the attomey-client privilege and the work product doctrine in 
a number of ways. In 2004, the ABA Task Force on Attorney-C’lient Privilege was created to study 
and address the policies and practices of various federal agencies that have eroded attomey-client 
privilege and work product protections. The Chair of our Task Force, Bill Ide, is a prominent 
corporate attorney, a former president of the and the former senior vice president, general 
counsel, and secretary of the Monsanto Corporation. The .ABA Task Force has held a series of 
public hearings on the privilege waiver issue and received testimony from numerous legal, business, 
and public policy groups. The Task Force also crafted new .ABA policy — unanimously adopted by 
our House of Delegates — supporting the attomey-client privilege and work product doctrine and 
opposing government policies that erode these protections.'^ The ABA’s policy and other useful 
resources on this topic are available on our Task Force website at 
littp' '.-'www.nbanet orp.;bus!av/.’at?oiijevclie:<!i.-' . 


See ABA resolution regarding privilege vv‘aiver approved in August 2005, discussed in note 1 , .sf(/;ra. 
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The ABA and our T ask Force also are working in close cooperation with a broad and 
diverse coalition of influential legal and business groups — ranging from the U.S. Chamber of 
Commerce and the Association of Corporate Counsel to the American Civil Liberties Union and the 
National Association of Criminal Defense Lawyers — in an effort to modify the Department of 
Justice’s waiver policy and the similar policies adopted by other federal agencies to clarify that 
waiver of attorney-client privilege and work product protections should not be a factor in 
determining cooperation. “ Towards that end, frie ABA sent letters to the Justice Department, the 
Sentencing Commission, and other federal agencies urging them to modify their policies.’" 

In its May 2. 2006 letter to Attorney General Alberto Gonzales, which is attached to this 
written statement as Appendix A. the ABA expressed its concents over the Department’s privilege 
waiver policy and urged it to adopt specific revisions to the Thompson Memorandum that were 
prepared by the ABA Taskforce and the coalition. 

These suggested revisions to the Department of Justice’s policy would help remedy the 
problem of government-coerced waiver w'hile preserving the ability of prosecutors to obtain the 
important factual information they need to effectively enforce the law'. To accomplish this, our 
proposal w'ould amend the Dq>artment’s policy by prohibiting prosecutors fi'om seeking privilege 
waiver during investigations, specifying die types of factual, non-privileged information that 
prosecutors may request from companies as a sign of cooperation, and clarifying that any voluntary 
w'aiver of privilege shall not be considered when assessing whether the entity provided effective 


The Coalition to Preserve the Attorney-Client Privilege consists of the following entities: American Chemistry 
Council, American Civil Liberties Union, .Association of Corporate Counsel, Business Civil Liberties, Inc., Business 
Roundtable. The Financial Sendees Roundtable, Frontiers of Freedom, National As.sociation of Criminal Defense 
Lawyers. National Association of Manufacturers, National Defense Industrial AssocitUion. Retail Industry Leaders 
Association. U.S. Chamber of Commerce, and Washington Legal Foundation. 

The ABA’S various letters and comments to the Justice Department, the Sentencing Commission, the CTTC, HUD, 
and the SEC, as well as the coalition’s letters and comments to the Sentencing Commission, are available at 
h :to: ■ 'v ''wvv.:.ibaiie: o ra'ooladv'cficririesOrivilegew'aivef/acprivileae.tiimL 
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cooperation, This new language would strike the proper balance between effective law' enforcement 
and the preserv'ation of essential attorney-client privilege and work product protections. 

Former Senior Justice Department Officiab Speak Out 
Against Privilege Waiver Policies 

In addition to the ABA and the coalition, a prominent group of former senior Justice 
Department officials — including three former Attorneys General from both parties — submitted 
letters to the Sentencing Commission and the Justice Department on August 15, 2005 and 
September 5, 2006, respectively.’’ In their letter to Attorney General Gonzales, a copy of w'hich is 
attached to this statement as Appendix B. the former officials voiced many of the same concerns 
previously raised by the ABA and the coalition and urged the Department to amend the Thompson 
Memorandum “...to state atflimatively that waiver of attorney-client privilege and work product 
protections should not be a factor in determining whether an organization has cooperated with the 
government in an investigation.” 

This remarkable letter, coming from the very people who ran the Depaiiment of Justice a 
few short years ago, demonstrates just how widespread the concerns over the Department's 
privilege waiver policy have become. The fact that these individuals previously sen ed as the 
nation’s top law enforcement officials — and were able to convict wrongdoers without demanding 
the wholesale production of privileged materials — makes their comments even more credible. 

Congressional Reaction to the Department’s Waiver Policy 

Tn addition to the AB.A, the coalition, and former Department of Justice officials, man}^ 
Congressional leaders also have raised concerns over the privilege waiver provisions in the 
Department's Thompson Memorandum. On March 7, 2006, the House Judiciary Subcommittee on 


' ’ The former .kistice Departmerrt officials’ letters to the Sentencing Commission and to .Attorney General Gonzales are 
available at iiio ^.^vw.g&aa el.org/r-oladv .-^do cianents.' aqjriv fc f nterdojotTloiaJstiette iS- ! 5-05 jr-Jt and 
h'fnT'V Oi" poisdv .-prlo r iii es.-'priv ijege wajver /2 ()OGsep05 pn %'v» aiv Tmudoiitr.oJf. respectively. 
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Crime. Teirorism, and Homeland Security held a hearing on the privilege waiver issue. The 
Justice Department and several rq)resentatives of the coalition appeared and testified, while the 
ABA submitted a written statement for the record.*' During the hearing, virtually all of the 
Subcommittee members from both political parties expressed strong support for preserving the 
attorney-client privilege and serious concerns regarding the Department's waiver policy. 
Subsequently, during a Senate Judiciary Committee hearing on September 12. 2006. at which the 
ABA and vai'ious coalition representatives testified, both Chairman Arlen Specter (R-PA) and 
Ranking Member Patrick Leahy (D-VT) expressed serious concerns regarding the Department’s 
waiver policy and urged Deputy Attorney General McNulty and the Department to adopt major 
changes to the policy. 

Recent Justice Denartment and Other Agency Actions 
After considering the concerns raised by the ABA, the coalition, former Justice Department 
officials, Congressional leaders, and others, the Sentencing Commission voted unanimously on 
April 5, 2006, to remove the privilege waiver language from the Sentencing Guidelines, and that 
change became effective on November 1, 2006. Similarly, the CFTC eliminated the privilege 
waiver language from its cooperation standards on March 1. 2007 and issued a new Enforcement 
Advisory that specifically recognizes the importance of preserving the privilege. *'■’ When it became 
apparent that the Justice Department would not agree to adopt similar changes to its own policy, 
however, legislation was introduced in the Senate last December that would bar the Department and 


An unofficial transcript of the March 7, 2006 hearing before the House Judiciary Subcommittee on Crime, Terrorism, 
and Homeland Security is available online at hitpri.V. vwv-.abanet.(ira.moIadv,-’doct)iv.eiil,s/attvp n-.mscrit^tf /G6 ndf . 

''The written statements of the ABA and the witnesses appearing at the hearing are available at 
I rtp:,'. wwv7.r.bafier.pra/pohiTv/p-i(Ti :! es'Drivik2e'.va!ver/'acf!.riYi!etie.htr‘il . 

'*Tlie CFTC’s new cooperation standards of March 1, 2007 are available at 
http: '/w \v \v.ab : iiie :.org.r-ciadv.'j)rioriries. t>ri\ ileg evv33ver/aonii vile Je.htnri. 
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all other federal agencies fi'orn engaging in this conduct.' ' The ABA and the coalition promptly 
endorsed the legislation. When the McNulty Memorandum was finally issued on December 12, 

2006 and it became clear that the new policy fell far short of what is needed to prevent further 
erosion of these fundamental legal rights, the Senate legislation was reinn-oduced on January 4. 

2007 as S. 186. 

Because the McNulty Memorandum fails to solve the problem of government coerced 

■waiver, the ABA urges members of the Subcommittee to introduce or support legislation, like S. 

186, that would: (1) prohibit federal prosecutore from demanding, requesting, or encouraging, 

directly or indirectly, that companies waive their attorney-client or work product protections during 

investigations, (2) specify the types of factual, non-privilcgcd information that prosecutors may 

request from companies during investigations as a sign of cooperation, and (3) clarify that any 

voluntary decision by a company to waive the attorney-client privilege and the work product 

doctrine shall not be considered when assessing whether the entity provided effective cooperation. 

Justice Department and Other Federal Policies Erode Employees’ Constitutional and Other 
Legal Rights and Suggested Reforms 

While presa'ving the attorney-client privilege and the woiHc product doctrine is critical to 
promoting effective corporate governance and compliance with the law, it is equally important to 
protect employees’ constitutional and other legal rights — including the right to effective counsel 
and the right against self-incrimination — when a company or other organization is under 
investigation, Unfortunately, in addition to its privilege waiver provisions, the McNulty and 
Thompson Memoranda also contain language directing prosecutoi's. in determining cooperation, to 
consider a company's willingness to take certain punitive actions against its own employees and 
agents during investigations. The Thompson Memorandum encouraged prosecutors to deny 

'^Tlie “Attorney-C lient Privilege Protection Act of 2006,” was introduced by Sen. Alien Specter (R-P.A) on December 
7, 2006 as S. 30. 
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cooperation credit to companies and other organizations that assist or support their so-called 
“culpable employees and agents’" who are the subject of investigations by (1) providing or paying 
for their legal counsel, (2) participating in joint defense and information sharing agreements with 
them. (3) sharing corporate records and historical information about the conduct under investigation 
with them, or (4) declining to fire or otherwise sanction them for exercising their Fifth Amendment 
rights in response to government requests for information.'* 

Although the McNulty Memorandum bars prosecutors from requiring companies to not pay 
their employees’ attorney fees in most cases, it continues to allow this practice in some situations,**"’ 
In addition, the new memorandum continues to allow prosecutors to force companies to take the 
other three types of punitive action against employees outlined in the Thompson Memorandum in 
retum for cooperation credit.^** The ABA strongly opposes the Department’s policy, even as 
modified by the McNulty Memorandum, for a number of reasons.^* 


The Thompson Memorandum provided in pertinent pan that: 

.. .a corporation’s promise of support to culpable employees and ayenus. either through the advancing of 
attorneys fees, through retaining the employees without sanction for their miscondua, or through providing 
information to the employees about the government’s investigation pursuant to a joint defense agreement, may 
be considered by the proseaitorin weigWng the extent and value of a corporation’s cooperation. 

See Thompson Memorandum, note 2 sui)ra, at pgs. 7-8. The Thompson Memorandum does not provide any measure by 
which an organization is expected to determine whether an employee or agent is “culpjtble” tor purposes of the 
government’s assessment of cooperation and, in part as a consequence, an organization may feel compelled either to 
deter to the government investigators' initial judgment or to err on the side of caution. 

’ ' The McNulty Memorandum states that “prosecutors generally should not take into account whether a corporation is 
advancing attorneys’ fees to employees or agents under investigatiOD and indictment... (but) in extreme!)' rare cases, the 
advancement of attorneys’ fees may betaken into account when the totality of the circumstances show that it was 
intended to impede a criminal invesligation.” See McNulty Memorandum at p. 1 1 and footnote 3 , 

The McNulty Memorandum states that “a corporation’s promise of support to culpable employees and agents, e.g.. 
through retaining the employees without sanction for their misconduct or through providing information to the 
employees about the government’s investigation pursuant to ajoint defense agreement, may be considered by the 
prosecutor in weighing the extent and value of a corporation’s cooperation.” See McNulty Memorandum at p. 1 1 . 

On .'\ugust 8, 2006, the .ABA approved a resolution, sponsored by the ABA Task Force on .Attorney-Client Privilege 
and the New York State Bar Association, opposing government policies, practices and procedures that erode 
employees’ constitutional and other legal rights by requiring, encouraging, or permitting prosecutors to consider certain 
factors in detennining w hether a company or other organization has b^n cooperative during an investigation. These 
factors include w hether the organization (T) provided or funded legal representation for an employee, (2) participated in 
ajoint defense and information sharing agreement with an employee, (3) shared its records or historical information 
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First, the Department of Justice’s policy is inconsistent with the fundamental legal principle 
that all prospective defendants — including an organization's current and former employees, 
officers, directors and agents — are presumed to be innocent. When implementing the directives in 
the McNulty and Thompson Memoranda, prosecutors take the position that certain employees and 
other agents suspected of wrongdoing are “culpable'’ long before their guilt has been proven or the 
company has had an opportunity to complete its own internal investigation. Tn those cases, the 
prosecutors often pressure the company to fire the employees in question or refuse to provide them 
with legal representation or otherwise assist them with their legal defense as a condition for 
receiving cooperation credit. The Department's policy stands the presumption of innocence 
principle on its head. In addition, the policy overturns well-established corporate governance 
practices by forcing companies in certain cases to abandon the traditional practice of indemnifying 
their employees and agents or otheivvise assisting them with their legal defense for employment- 
related conduct until it has been determined that the employee or agent somehow acted improperly, 

Second, it should be the prerogative of a company to make an independent decision as to 
whether an employee should be provided defense or not and the government should not be able to 
make this determination, even in the “extremely rare cases” referenced in footnote 3 of the McNulty 
Memorandum. The fiduciary dnties of the directors in making such decisions are clear, and they — 
not government officials — are in the best position to decide what is in the best interest of the 
shareholders. 

Third, these provisions of the McNulty and Thompson Memoranda improperly weaken the 
entity’s ability to help its employees to defend themselves in criminal actions. Tt is essential that 
employees, officers, directors and other agents of organizations have access to competent 

about the conduct under investigation with an employee, or (4) declined to fire or otherwise sanction an employee vs ho 
exercised his or her Fifth Amendment rights in response to gover nme nt requests for information. The ABA resolution 
and a detailed background report are available at h ttc./-’wwv i. .aba n et.org.-' ’Dusl aw/atto me.cljein/. 
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representation in criminal cases and in all other legal matters. Tn addition, competent representation 
in a criminal case requires that counsel investigate and uncover relevant information.^^ The 
McNulty and Thompson Memoranda seek to undermine the ability of employees and other 
personnel to defend themselves, by seeking to prevent companies from sharing records and other 
relevant information with them and their lawyers. However, subject to limited exceptions, lawyers 
should not interfere with an opposing party’s access to such information."’ The language in the 
Department's policies undermine these rights by encouraging prosecutors to penalize companies 
that provide information or, in some cases, legal counsel to their employees and agents during 
investigations. 

The costs associated with defending a government investigation involving complex 
coiTorate and financial transactions can often run into the hundreds of thousands of dollars, 
Therefore when government prosecutors — citing the directives in footnote 3 of the McNulty 
Memorandum — succeed in pressuring a company not to pay for the employee’s legal defense, the 
employee typically will be unable to afford effective legal representation. In addition, when 
prosecutors demand and receive a company's agreement to not assist employees with other aspects 
of their legal defense — such as participating inJoint defense and information sharing agreements 
wdth the employees wdth whom the company has a common interest in defending against the 


e.g., ABA Standards Relating to the Administration of Criminal Justice, The Defense Function, Standard 4-4.1(a) 
( 3 d ed. 1 992 1 ( “Defense counsel should conduct a prompt investigation of the circumstances of the case and to explore 
all avenues leading to facts relevant to the merits of the case and the penalty in the event of conviction.”). 

.Vff, e.g., .ABA Standards Relating to the Administration of Criminal Justice, The Prosecution Function, Standard 3- 
3.1(d) (3d ed. 1992) ( “A prosectrtor should not discourage or obstruct communication between prospective witnesses 
and defense counsel. .A prosecutor should not advise any person or cause any person to be advised to decline to give to 
the defense information which such person has a right to give.”)); ui, The Defense Function, Standard 4-4..3(dl 
(“Defense counsel should not discourage or obstruct communication between prospective witnesses and the prosecutor. 
It is unprofessional conduct to advise any person other than a client, or cause such person to decline to give to the 
prosecutor or defense counsel for codefendaots information which such person has a right to give "); .AB.A Model Rules 
of Professional Conduct, Rule 3..4(g) (providing that a lawyer may not “request a pemon other than the client [or a 
relative or employee of the client] to refrain from voluntarily giving relevant iitforination to another party.”). 
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investigation or by providing them with corporate records or other information that they need to 
prepare their defense — the employees’ rights are undermined. 

Fourth, several of these employee-related provisions of the Justice Department's policy have 
been declared to be constitutionally suspect by the federal judge presiding over the pending case of 
U.S. V. Stein, also Icnown as the “KPMG case.” On June 26, 2006, U.S. District Court Judge Lewis 
A. Kaplan issued an extensive opinion suggesting that the provisions in the Thompson 
Memorandum making a company's advancement of attorneys' fees to employees a factor in 
assessing cooperation violated the employees’ Fifth Amendment right to substantive due process 
and their Sixth Amendment right to counsel. In addition. Judge Kaplan subsequently determined 
that certain KPMG employees’ statements were improperly coerced in violation of their Fifth 
Amendment rights against self-incrimination as a result of the pressure that the government and 
KPMG placed on the employees to cooperate as a condition of continued employment and payment 
of legal fees,^^ Because the McNulty Memorandum continues to permit these same practices in 
some instances, it remains constitutionally suspect as well. 

For all of these reasons, the ABA urges the members of the Subcommittee to introduce or 
support legislation like S. 1 86 that would bar the Department and other federal agencies from 
demanding, requesting, or cnconraging that companies take any of these four types of punitive 
action against employees or other corporate agents as a condition for receiving cooperation credit, 

The ABA believes that legislation containing these refoims, and the other proposed reforms 
discussed earlier in our testimony, would strike the proper balance between effective law 


United States V. Stein. No. SI O.SCrim. 0888 (L.AK) (June 26,2006). For a more detailed discussion of Judge 
Kaplan’s rulings in the case, please see the background report accompanvdng the AB.'Ls August 2006 resolution 
referenced in note l.o, supra. The background report is available online at 
hiip ■ lv. '.‘i \'..ab:inet.c-ri:'bjs!<nv'aT:oriievc!ient/madcrtal:vnod'eTnDriahts regor. adr-ured-ndf . 

See United Slates r. Stein, July 25, 2006, Memorandum Opinion and Order at 36-37. 
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enforcement and the preservation of essential attorney-client, work product, and employee legal 
protections. 

We appreciate the opportunil)' to appear before the Subommittee and present our views on 
these subjects, which are of such vital importance to our system of Justice, and 1 look forward to 
your questions. 
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May 2, 2006 

Hie Honoiable Alberto Gonzales 
Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 

Washington, D.C. 20530-0001 

Re; Proposal tor Revising Department of Justice Attorney-Client Privilege and Work 

Product Doctrine Waiver Poli^ 

Dear Mr. Attorney General: 

On beialf of the Atnericm Bar Association and to toons than dOO.OOO momheis, I write to enlist your 
help and support in preserving the attorney-client piivOegc and work product doctrine and protecting 
them from Departmental policy and practices that seriously threaten to erode these fundamental rights 
Towards that end, we urge you to consider modi&ing the Justice Deparimenfs internal waiver potoy 
to stop the inoreaamgly cenmnon practice of federal prosecutors requiring organizstiona to waive their 
attomey-olient and work product protections as a condition for receiving cooperation credit during 
myestigations. Enclosed is specific proposed language that we believe would accomplish this ^ 
without Impairing the Department’s ability to gather the information it needs to enforce federal laws. 

As you taow. the attorney-client privilege enables hotil individual and oiganizational clients to 
communicate with their lawycia in confidence, and it encourages clients to seek out and obtain 
guidance in how to conform their conduct to the law. The privilege facUilates self-investtgation into 
past conduct to idra.tily shotteomings and remedy problems, lothebenefitof corporate institutions the 
investing community and society-at-large. The work product doctrine imdeipins our adversarial 
justice system and allows attorneys to prepare for litigation without fear that their work product and 
mental impressiona will be revealed to adversaries. 

The ABA strongly supports the preservation of the attorney-client privilege and work product doctrine 
and opposes govetmnental policies, practices and procedures timl have the effect of eroding the 
privilege or doctrine. Unfortunntely, the Dqjartmcat of JnsHcc has adopted— and is now following— a 
policy that has led many of to pioBccutore to routiudy pressure organizations to waive the protections 
of foe attorney-client privilege and/or work product doctrine as a condition for receiving cooperation 
credit during investigations. ’While this policy was formally established by the Department’s 1999 
“Holder Memorandum” and 2003 ’’Thompson Memorandum," the incidence of coerced waiver was 
exacerbated m 2004 when the U.S, Senteocittg Commission added language to Section 8C2.5 of the 
Federal Sentencing Ouidelines that aufliorizea and encourages the government to seek waiver as a 
condition for cooperation. 
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In an attempt to address the growing concern being expressed about government-coerced waiver then- 
Actmg Deputy Attorney General Robert McCallum sent a memorandum to all U.S. Attorneys and 
Department Componrat Heads last October inatrocting each of them to adopt “a written waiver review 
process for your district or component,” and it is our understanding that U.S. Attorneys arc now in tihe 
process of implementing this directive. Though well-intentioned, the McCallum Memorandum likely 
will result in numerous different waiver policies throughout the country, many of which may impose 
only token restraints on the ability of federal prosecutorB to demand waiver. More importantly, it 
to acknowledge and address the many problems arising from the specter of forced waiver. 

According to a recent survey of over 1,200 in-house and outside corporate counsel, which is aVEilahle 
ath ttp://v^.acca.C9^SuyY S3 S^dtient?,pdf^ almost 75% of the respondents believe that a “culture 
of waiver- has evolved in which governmental agencies believe that it is reasonable and appropriate 
for them to e^ect a company under invcstigalion to broadly waive attorney-client or work product 
protections. Corporate counsel also indicated that when prosecutore give a reason for requeirtmg 
privilege waiver, flie Holder/Thompsoo/McCallum Memoranda and flie amendment to the Sentencing 
Guidelines ware among the rea.sons most frequency cited. * 

The ABA is coBeemed (hat govenimmt waiver polidei weaken the attomey^rlient privilege and work 
product doctrine and undermine companies’ intemal compliance programs. Unfortunately the 
govemmeirfg waiver poUcies discourage entitica both from consulting with flieir lawyers-lthereby 
impeding the lawyers’ abOity to effective^ counsel compliance wifh the law— and conducting internal 
investigations designed to quickly detect and remedy misconduct The ABA believes that prusecutors 
can obtain the mfoncatioa they most frequently seek and need from a cooperating organization 
without resortmg to requests for waiver of die privilege or doctrine. 

TTie ABA and a broad and diverse coalition of business and legal groups — ranging from the U.S 
Chamber of Commerce to the American Civil Liberties Union— previously expressed these and other 
similar conoesns to Congress and the Sentencing Commission. In addition, a prominent group of nine 
foimer senior Justice Department officials— including three former Attorneys General from both 
parties— flubmitted similar comments to foe Sentencing Commission last August. These statements 
and other useful resources on foe topic ofprivil^e waiver are available at 

http://www.abflnet.org/pQl8dv/acDrivilege.litm and on foe website of the ABA Task Force on Attomev- 
Clienl Privilege at http://www.abanet.ore/bu3law/attomevcHent/ . ^ 

Afrcr considering foe concerns raised by foe ABA, the coalition, former Justice Department officials 
and ofoers, as well as the results of the new survey of coiporate counsel that documented foe severe ' 
negative consequences of the 2004 privil^c waiver amaidment to the Sentencing Guidelines the 
Commission voted unanimously on April 5. 2006 to remove the privilege waiver language from the 
Guidelines. Unless Congress affirmatively takes action to modify or disiqiprove of the Commission’s 
propose, It will become effisetive on November 1, 2006. While we are extremely gratified by the 
Oin^ssion’s action, the Justice Department’s waiver poUcy continues to be problematic and needs to 


on Attorney-Client Privilege and foe coalition have prepared suggested revisions 
to the Holder/Thompson/McCallum Memoranda foot would remedy the problem of government. 
coerced waiver while preserving foe abilify of prosecutoia to obtain foe inqjoilant factual information 
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that they need to effectively enforce the law. The revised memorandum enclosed herewith would 
accomplish these objectives by (1) preventing piosecutora ftom seeking privilege waiver during 
investigations, (2) specifying Ae types of tactual, non-privileged infonuatioa that prosecutors may 
request &om companies as a sign of cooperation, and (3) clarifying that any voluntary waiver of 
privilege shall not be tjonsideted when assessing whedier the entity provided effective cooperation 
We believe tiiat this proposal, if adopted by the Department, would strike the proper balance between 
effective law enforcement and the preservation of essential attorney-client and work product 
protections, and we urge you to consider it 

If you or your staff have any questions or need additional information about this vital issue, please ask 
your staff to contact Bill Ide, toe Chair of the ABA Task Force on Attorney-Client Privilege, at (404) 
527-4650 or Larson Frisby of the ABA Govcmmeolal Affiiira Office at (202) 662-1098. 

Thank you for considering the views of the American Bar Association on this subject which is of such 
vital importance to orur system of justice. 

Sincerely, 

Michael S. Oreco 
enclosure 
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SUGGESTED REVISIONS TO DEPARTMENT OF JUSTICE POLICY CONCERNING 
WAIVER OF CORPORATE ATTORNEY-CLIENT AND WORK PRODUC T 
PROTECTIONS 

PREPARED RY THE AMERICAN RAR ASSOCIATION TASK FORCE ON 
ATTORNEY-CLIENT PRIVILEGE 

FEBRUARY 10, 2006 


MEMORANDUM 


Tos Heada of Department Components 

United States Attorneys 

From: 

Dates 

Bl: Guiddines for Dettimming "rimely and Voluntaiy Disclosure of WrongdoinB 

and WiUingneas tq Cooperate” 


This Momorandum amends and supplemrata tbo October 21, 2005 memoiandnm issued 
by Aonng Deputy Attorney General Robert D, McCallum, Jr. CMeCallum Memaraiulum") 
conoetMg Waiver of the Corporate Attomey.Glicnt and Work Product Prdteotions. In general 
the McCalltm Memorandum requiree establishment of a review process for federal proseeutors 
to follow before seekiiig waivers of these protections. The McCallum Memorandum also notes 
the DepartBient of Justice that ‘Vlacea significant en^hasB on prosecution of corporate Crimea” 

This Memorandum also amends and scpplemsats the Department’s policy on chanana 

business organizations set forth in the memorandum issued by Deputy Attorney General Larry D. 
Thompson to Heada of Department Compcmarls and United Stales Attoroeya, Re- Principles of 
Federal Prosecution of Business Organizations (Jan. 20. 2003) (hereinafter ‘'Thompson 
Memorandum"), reprinted in United States Attorneys' Manual, tit. 9, Crim. Resource M^al 
§§ 161-62. As noted in the McCallum Manorandum, one of the nine (9) factors that was 
identified for federal pixisccutors to consider under the Thompson Memorandum (§ II.A.4.) is 
“the corporation’s timely and voluntary disclosure of wrongdo ing and its willingness to 
cooperate in the investigation of its agents, including, if neccBaary, the waivor of corporate 
attorney-client and woik product protection," ^ 

In particulcr, this Memorendum emends the Thompson Memorandum by strikiiig the 
following portiun of 5 n.A.4.: “...including, if necessaiy, the waiver of uoipoiateettomey-dicnt 
md work product pratcction.” As amended. § aA.4. directs that federel prosecutors comider 
‘...die corporation’s timely and voluntary disclosure of wrongdoing and its willingness to 
cooperate in the investigation of its egrats.” 
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'This Memorandum also amends § VIA. of the TTiompson Memorandum by striking the 
last clause: “...and to waive attorney-client and work product protection;” and by striking the 
word “complete” from the tiiird clause preceding “results of its internal inveatigation,” As 
amended, that sentence of § VI.A. states: “In gauging the extent of the corporation'.'i 
cooperation, the prosecutor may consider the cotporation'a willingness to identify the culprits 
within the corporation, including senior ocecutives; (o make witnesses available; and to disclose 
the results of its internal investi^tjon.** 

This Memorandum also amends § VI.B. by striking the fourth paragraph and adding 
language in its place friat recognizes foe in^tortance of foe attonicy-client and work product 
protections and the adverse consequences foat may occur when attorneys within the Department 
of Justice seek foe waiver of these protections. As amended, the fourth paragraph of § VI.B. 
states: 


“ITie Department of Justice recognizes foat foe attorney-client privilege 
and the work-product doctrine arc fimdamental to the American legal system 
and the administration of justice. These rights are no less in^ortant for an 
organizational entity than for an individual The Department fiirther 
recognizes that an attorney may be an effective advocate for a client, and best 
promote foe client’s compliance w^ the law, only when the client is 
conildeat that its comimmications with counsel are protected from unwanted 
disclosure and when the attorney can prepare for litigation knowing that 
materials prepared in anticipation of litigation will be protected from 
disclosure to foe client’s adversaries. Set Upjohn Co. v. United States, 449 
U.S. 383, 392-393 (1981). The Department further recognizes foat seeking 
waiver of the attorney-client privilege or work-product doctrine in the context 
of an ongoing Oepailment investigation nay have adverse consequences for 
the organizational entity. A waiver might impede communicatiotts between 
the entity’s counsel and its cnqjloyees and unfairly prejudice the entity in 
private civil litigation or parallel administrative or regulalniy proceedings and 
thereby bring unwarranted harm to its innocent public shareholders and 
eaqjloyecs. See also f DC (Collateral Consequences). Attorneys wifoin the 
Department shall not take any action or assert any position that diiecfly or 
indirectly demands, requests or encourages an organizational ratify or its 
attorneys to waive its attomey-client privilege or the protections of the woric 
product doctrine. Also, in assessing an entity’s cooperation, attorneys within 
the Department ahall not draw any infCTence from the entity’s preservation of 
its attomey-client privile^ and foe protections of foe work product doctiinc. 
At the same time, foe voluntary decision by an organization^ entity to waive 
the attorney-client privily and foe work product doctrine shall not be 
considered when assessing whetha foe entity provided effective 
cooperation.”' 


‘ Notwithstanding the general rule set forth hereiii, attorneys wittiin tite Department may, after obtaining in advance 
die approval of the Assistant Attorney Oencral of the Criminal Division ot his designee, seek materials otherwise 

(footnote cauinsied on next page) 
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Section VI. of ttie Thompson Memorandum is further amended and supplemented by 
adding new subpart C. that states; 

“C. In assessing whether an organizational entity has been 
cooperative under § II.A.4. and § VLB., attorneys within the Department 
should take into account the following tiictois: 

“1. Whether the entity has identified for and provided to 
attorneys within the Department all redevant data and documents created 
during and bearing upon the events under investigation other than those 
entitl^ to protection under the attorney-client privilege or work product 
doctrine. 


“2. Whether the entity has in good faith assisted attorneys 
within the Department in gaining an understanding of the data, documents 
and facts relating to, arising from and bearing upon the matter mvtfr 
investigation, in a manner tiiat does not require disclosure of materials 
protected by the attorney-client privilege or woric product doctrine. 

“3, Whether die entity has identified for attorneys witiiin the 
Department the individuals wifh knowledge bearing on the events under 
ievestigaUoa. 

“4. Whettier the entity has used iis best effijrts to make such 
individuals available to attOTneys widiin tiie D^aitment for interview or 
other appro pr iate investigative 

“5. Whether tite entity has conducted a thorough internal 
investigation of the matter, as aj^aopriate to the circumstances, reported on 
the investigation to the Board of Dhectots or appropriate committee of tljc 
Board, or to the appropriate governing body within lie entity, and has ma df 
the results of die investigation available to attorneys within the Dqaitraent in 
a manner that does not result in a waiver of the attomey-clicDt privilege or 
work product doctrine. 


(footnote eontinued front prv/i(jiti past) 

protected from <^sclosuie by die attomey-cKent privilege or die work product clocuine if ttie organization asserts, or 
indicales that it will assert an advice of counsel defense with respect to Ihe matters under investigation. Moreover, 
attorneys within the Department also may seek materials respectiDg which there is a final judicial detennmBtion that 
the privilege or doctrine ttaes not apply for any reason, such as the criitie/fraad exception or a waiver. In 
circumstances doicribed in diU paragraph, toe ottotneys wiflrin the Department shall limit their requests for 
disclosure only to those otherwise protected materials reasonably necessary and which are within the scope of the 
particular exception. 

’’ Actions by an entity recogniring the rights of sudi individuals are not inconsistent with this factor. 
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“6. Whether fte entity has taken appropriate steps to terminate 
say improper conduct of which it has knowledge; to diacipline or teiminate 
culpable employees; to remediate the eficcts of any improper conduct; and to 
ensure that the organiration has safeguards in place to prevent and detect a 
recurrence of the events giving rise to fee investigation." 
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•APPENDIX B- 


September S, 2006 


The Honorable Alberto Gonzales 
Attorney General 
Department of Justice 
950 Pennsylvania Avenue, N.W. 

Washington, D.C. 20530-0001 

Re: Proposed Revisions to Department of Justice Policy Regarding 

Waiver of the Attorney-Client Privilege and Woric-Product Doctrine 

Dear Mr. Attorney General: 

We, the undersigned former senior Justice Department officials, write to enlist your 
support in preserving the attomey-cUent privilege and work-product doctrine. We 
believe that current Departmental policies and practices are seriously eroding these 
protections, and we urge you to take stops to change these policies and stop the practice 
of federal prosecutors requiring organizations to waive attorney-client privilege and 
work-product protections os a condition of receiving uedit for cooperating during 
investigetioiis. 

As former Deportment officials, we affirecieto and support your ongoing efforts to fight 
corporate crime. Unfortunately, we bdieve that the Department’s current policy 
embodied in the 1 999 “Holder Memorandum" and the 2003 “Thompson Memorandum,” 
\riiicb encourages individual federal prosecutors to demand waiver of the attorney-client 
privilege and the woric-product doctrine in return for cooperation credit, is undermining 
rather than strengthening compliance in a number of ways. In practice, companies who 
are all aware of tiie policies outlined in the T1iomp.son Memorandum have no i^oice but 
to waive these protections. The threat of being labeled “uncooperative” simply poses too 
great a risk of indictment to do otherwise. 

The Department’s carrot-ard-stick ^iproach to waiving attnmey-client privilege and 
work- product protections gravely weakens the attomcy-clicnt relationship between 
companies and their lawyers by discouraging corporate personnel at all levels from 
consulting with counsel on close issues. Lawyers are indispensable in helping companies 
and tiieir officials understand and comply with complex laws and act in the entity's best 
interests. In order to fulfill this important function, lawyers must enjoy the trust and 
confidence of the board, management, and line opo^ting persoimel, so that they may 
represent toe enti^ effectively and ensure toat compliance is iriaintained (or toat 
noncompliance is quickly remedied). By making waivMr of privilege and work-product 
protections nearly assured, the Department’s policies discourage personnel within 
companies and other organizations from consulting with their lawyers, thereby impeding 
the lawyers’ ability effectively to counsel compliance with the law. This, in turn, harms 
not only the corporate client, but the inviting public as well. 
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The Deparfment’s policies also make detection of coiporate misconduct more difficult by 
undermining companies’ internal compliance programs and procedures. These 
mechanisms, which often include internal investigations conducted by the company’s in- 
house or outside lawyers, have become one of die most effective tools for detecting and 
flushing out malfeasance. Indeed, Congress recognized the value of these compliance 
tools when it enacted the Sarbanca-Oxl^ Act in 2002. Because the effectiveneas of 
internal investigations depends on the ability of employees to speak candidly and 
confidentially with the lawyer conducting the investigation, any uncertainty as to whether 
attorney-client privilege and work-p»oduct protections will be honored mEikes it harder 
for companies to detect and remetfy wrongdoing early. As a result, we believe that the 
Department’s consideration of waivCT as an element of cooperation rather 

than promotes, good compliance practices. 


Finally, we believe that the Department’s po^on with regard to privilc^ waiver 
encourages exce.ssive “follow-on" civti litigation, fa virtually all jurisdictions, waiver of 
attorney-client privilege or work-product protections fw one party constitutes w^ver to 
all parties, including subsequent civil llti^nts. Forcing companies and other entities 
routinely to waive their privileges during criminal investigations provides plaintiffs’ 
lawyers with a great deal of sensitive - and sometimes confidential - infbnnation that can 
be used against the entities in class action, derivative, and similar suits, to the detriment 
of the entity’s employees and shareholders. Tliis risk of future litigation and all hs 
related costs unfairly penalizes organizations tiut choose to cooperate on the 
government’s terms. Those who determine tiiat they cannot do so -- in ord« to preserve 
their defenses for subsequent actions that qrpear to involve great financial risk— instead 
face the government’s wrath. 


We are not alone in voicing these concerns. According to a survey conducted earlier this 
year of over 1 ,200 in-housc and outside corporate counsel, which is evallablc at 

agreed wi& the statement that a “culture of waiver” has c^lvtd in which^overamental 
agencies believe that it is reasonable and appropriate for them to expect a company under 
investigation to broadly waive attomey-client or work-product protections. Cotporate 
counsel also indicated that when prosecutors give a reason for requesting privilege 
waiver, the policy contained in the Holdcr/TTiompson memoranda was most ftcquently 
cited. 


We recognize that, in an attempt to address tiic growing concern being expressed about 
government-induced wriver, thcn-Acting Depu^ Attorney General Robert McCallum 
sent a memorandum to all U.S. Attorn^ and Department Component Heads last 
October instructing each of them to adopt a ’Vritten waiver review process for your 
district or component,” It is our understanding that U.S. Attorneys are now in the process 
of implementing this directive. 'Though well-intentioned, the McCallum Memorandum 
likely will result in numerous different wwver policies being established throi^hout the 
country, many of which may impose only tok«i restraints on the ability of prosecutors to 
demand waiver. More importantly, it frils to acknowledge and address the many 
problems arising from the specter of forced waiver. 
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As you probably know, these views were expressed forcefully to Mr. McCalluni on 
March 7 at a hearing of the House Judiciary Committee's Subcommittee on Crime, 
Terrorism and Homeland Security. The U.S. Sentencing Commission also validated 
Aese concerns when it voted on April 5, over the Department’s objection, to rescind the 
“waiver as cooperation” amendment h had made only two years earlier to the 
commentary on its Organizational Sentencing Guidelines. 


We agree with the position taken by the American Bar Association, as well as by the 
members of a broad coalition to preserve the attomey-cliait privilege representing 
virtually ervery business and legal organization in this country: Prosecutors can obtam 
needed information in ways that do not impinge upon the attorney-client relationship - 
for example, through corporate counsel identifying relevant data and documents and 
assisting prosecutors in understanding them, making available witnesses with knowledge 
of the events under investigation, and conveying the results of internal investigations in 
ways Aat do not implicate privileged material. 

In sum, we believe that the Thompson Memorandum is seriously flawed and undermines 
rather than enhances, compliance with the tew and the many other societal benefits that ' 
arise from the confidential aramey-client retetKxtship. Therefore, we urge the 
Department to revise its policy to state afiBimatively that waiver of attomey-cliBni 
privilege and work-product proteefions should not be a factor in determining whether an 
organization has cooperated with the government in an investigation. 

Thank you for considering our views on dm subject, which is of such vital importance to 
our adversarial sysrtem of justice. 

Sincerely, 


Griffin B. Bell 
Attorney General 
(1977-1979) 

Stuart M. Gerson 
Acting Attorney General 
(199.3) 

Assistant Attorney General, 
Civil Division (1989-1993) 

Dick 'fhomburgli 
Attorney General 
(1988-1991) 


Carol E. Dinkins 
Deputy Attorney General 
(1984-1985) 

Jamie OoielicJc 

Deputy Attorney Gatcfal 

(1994-1997) 

George J. Tcrwilligcrin 
Deputy Attorney Goieral 
(1991-1992) 


Walter E. Dellinger III 
Actmg Solicitor General 
(1996-1997) 

Theodore B. Olson 
Solicitor General 
(2001-2004) 

Kenneth W. Starr 
Solicitor General 
(1989-1993) 

SethP. Waxman 
Solicitor Genera! 
(1997-2001) 
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Mr. White. Good morning, Mr. Chairman, and thank you. Chair- 
man Scott, Ranking Member Forbes, and Members of the Sub- 
committee and your staffs assembled. I want to thank you for the 
opportunity to appear before you this morning. 

I am testifying both as general counsel and on behalf of the more 
than 20,000 in-house counsels from around the world who are my 
colleagues as members of the Association of Corporate Counsel. 

The Association of Corporate Counsel members represent more 
than 9,000 corporate entities in the United States and in 55 coun- 
tries abroad, including public and private companies, large and 
small, profit and non-profit. 

I want to provide you the perspective of an in-house legal com- 
munity on the current debate about Government policies that are 
eroding the attorney-client privilege, work product protections and 
individual rights in the corporate context. In particular, I want to 
make the following basic points. 

First, these protections are crucial to effective corporate compli- 
ance and ethics programs. Second, the McNulty Memorandum does 
not substantively change the Department of Justice’s abuse of prac- 
tices that have eroded these protections. And third, in the face of 
the DOJ’s repeated refusal to fix these problems, legislation is in- 
deed warranted. 

Mr. Chairman, from where I sit, these protections are essential 
to corporate compliance initiatives. As in-house counsel, we must 
gain the trust of employees and encourage them to routinely seek 
and follow our legal advice. 

Certainly, when it comes to compliance, we all want lawyers ac- 
tively engaged in counseling employees. If employees believe that 
corporate counsel are simply conduits for delivering confidential in- 
formation to prosecutors, attorney-client communications will be 
chilled, and compliance will ultimately suffer. 

For this reason alone, preservation of these fundamental protec- 
tions and rights should be non-negotiable. Unfortunately, I believe 
that recent Government policies have given rise to a culture of 
waiver that has put the continuing vitality of these longstanding 
doctrines in serious jeopardy. 

As noted in my written testimony, ACC finds fault with the 
McNulty Memorandum in the following respects. 

One, the memorandum’s focus on formal written waiver demands 
essentially misses the point. My corporate colleagues know from ex- 
perience that many Federal enforcement officials rely almost exclu- 
sively, in practice, on informal demands to persuade — indeed, at 
times to coerce — corporations to waive the attorney-client and work 
product protections. 

No formal demand is necessary, given this culture of waiver that 
the DOJ and other agencies have fostered in the past few years. 

Two, the McNulty Memorandum’s modest changes regarding re- 
imbursement of attorneys’ fees do not protect employees. As Karen 
has pointed out, the prosecutors are still permitted to trample on 
employee rights when it comes to effective assistance of counsel, 
when it comes to denying employees information for their defense. 



76 


and the refusal to allow joint defense arrangements with employ- 
ees. 

Three, the McNulty Memorandum’s internal DOJ authorization 
procedures do not constitute meaningful and acceptable safeguards. 
On the rare occasion a prosecutor ever makes a written waiver de- 
mand, merely requiring authorization from another prosecutor in 
the same Department does not constitute a meaningful protection 
of the attorney-client and work product privileges. 

Despite the desire and efforts of ACC members to have the De- 
partment of Justice itself fix the problem it created, the Depart- 
ment repeatedly has refused to address or even acknowledge that 
the problem exists. 

Notably, even today, reports from in-house and outside counsel 
suggest that a prosecutor’s conduct has not changed during the 
months since the issuance of the McNulty Memorandum. These re- 
ports at this juncture are anecdotal, but, indeed, from our stand- 
point, persuasive. 

They suggest that there have been statements from a prosecutor 
that the request for a waiver predates the McNulty Memorandum 
and, therefore, is sort of grandfathered under Thompson. We do not 
believe that such artful dodges should be part of the system of jus- 
tice that we all know and respect. 

Above all, we strongly support a legislation that would prohibit 
Government officials from formally or informally requesting a waiv- 
er of these protections. There has been reference to Senate bill S. 
186, which, as part of the coalition, we indeed support. 

In the final analysis, whether the McNulty opinion and memo- 
randum stands will depend on how you balance the real voluntary 
nature of the privilege in the first place. It is either voluntary or 
it is not, and should not be given up simply because the memo- 
randum says that it is a precondition to cooperation. 

Thank you very much. 

[The prepared statement of Mr. White follows:] 
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Ml'- Cliainiiaii, Ranking Member Forbes, and Members of tlie Subcommittee: 


Thank yon for the opportunity to testify before you today regai'ding “The McNulty 
Memorandum's Effect on the Right to Counsel in Ctuporale Tnvestigatii)ns.” My name is 
Richard Wliite, and 1 am the general counsel of tlie Auto Club Group in Deai'boni, Micliigan. 
More importantly for puiposes of this hearing, I am the 2007 Chairman of the Board of the 
Association of Coiporale Counsel, the bar association for lawyers who work as in-house counsel 
in all kinds of corporate entities. 

Today I am here to bring you the perspectives and concerns of the more tlian 20,000 members of 
ACC, who collectively represent more dian 9,000 companies, in the United States and abroad, 
including public and private companies, both large and small, as well as various ncU-tbr-profit 
organizations. Obviously, tliis testunony also reflects my own views, and the concerns I have as 
General Cotnisel of a non-profit membership organization, part of flie AAA family; like most 
companies, we’re focused doing a great job for our members eveiy day, and wish to be a got^d 
corporate citizen in tlie comintniities in wliich we work. Tlie issue we ai'e here to address is one 
that is of concern to coiporate lawyers like me nationwide, who work in every size of company in 
every industry you can imagine. My point is that the ramifications of this issue affect the entire 
business coiiuiiiniity, not just file handful of largest coiporations or those companies which are 
under investigation for some kind of failure or wrong-doing. 

I. Overview of Testimony 

The in-house legal coiimiunity has sttong and very clearly aiticulated positions on tlie current 
debate about goveiinnent policies that erode the attorney client privilege, work product 
protections, and individual rights in the coiporate context. As noted by ACC Pi'esident Frederick 

J. Ki'ebs, “the attoniey-client privilege is ftnidamental to flie fan* operation of oui' system of 
justice.” It is a doctrine older than the Constitution, and it supports rather than frustrates the best 
practices of companies engaged in promoting compliance and responsible behavior. Tliis fight is 
not about protecting guilty company executives: those who figlit to protect the privilege are not 
motivated by some perverse desire to protect them from the rightful consequences of their 
actions. Rather, our focus is on preventing the government tfoiii furtliering the damage to 
iimocent companies, employees, shareholders, and other stakeholders who've already been 
harmed enough by rogue executives who may be targeted by the government for pnisecution. 

In particular, 1 want to address two key points: 

• Tlie McNulty Memorandtmidoes not substantively change DOJ’s policies . Alfliough DOJ 
suggests that changes it made to the Thompson Memorandum are a total fix to the pniblems 
of waiver weTe here to address, die McNulty Memorandum offers only some suiface, 
procedtu'al changes and does nothing to address otu' lai'ger concerns or abusive prosecutorial 
practices. 

DOS's focus on standardizing formal, on-the-record waiver demands misses the point. 

My corporate colleagues know tfoiii experience fliat many federal enforcement officials 
rely almost exclusively on informal demands to coerce coiporations to waive their 
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attorney client and work product protections. No formal demand is necessaty given the 
culture of waiver that DOT and other agencies have fostered in the past few years. 

Furtlier, establisliiiig a clearer policy ou liow privilege waivers should be sought by 
prosecutors requires one to buy into the basic premise that the DOT, as opposed to the 
Courts, have a riglit to detenniiie when a corporate client' s privilege rights deseiwe 
protection and when they don't. The privilege belongs to tlie client, not the prosecutor 
who believes it might be convenient if it were waived. 

Limited changes regarding reimbursement of attorneys’ fees don 't offer enough 
protection of employees’ rights. Prosecutors ai‘e still peniiitted to trample on employees’ 
rights by forcing corporations to terminate individual employees, to deny employees 
infonnation shared with prosecutors and critical to them defense, and to refuse to enter 
into any joint defense arrangements with employees. Moreover, even the general rule in 
the McNulty Memorandum hairing prosecutors from requiring companies to refuse to pay 
employees’ legal fees can be cii'cumveiited by an exception that swallows tlie rule. 

Internal DOJ authoriz.ation of waiver demands do not constitute meaningful safeguards. 
On the rare occasion a prosecutor ever makes a formal waiver demand, merely requiring 
authorization from anotlier prosecutor in the same department does not constitute a 
meaningful protection of the attorney client and work product protections. Our sinveys 
show that when prosecutors abuse their powers and coerce waiver of the privilege, it’s 
happening in tlie field, and not at DOJ Main. Those prosecutors and offices tliat were 
unlikely to make privilege waiver a centerpiece in the detennination of a company' s 
cooperation, are still unlikely to demand waiver now; but those prosecutors who were 
inclined to requme privilege waiver as a routine practice before, are still just as likely to 
require it now, post-McNulty. Yet DOJ Main continues to focus on self-policing in the 
field offices as a remedy. 

• In the face of DOJ’s repeated refusal to fix the problem, legislation is wairanted . Despite the 
desire and efforts of ACC’s members to grant the DOJ time and discretion to consider how it 
can fix tliese problems, the depai'tment repeatedly has refused to address (or even 
acknowledge) these problems until issuing the McNulty Memorandum (after the introduction 
of S. 186 to coiTect tills problem through legislation). ACC issued its first letter requesting 
that DOJ reverse what was tlien known as tlie Holder Memorandum in 1999, when tlie policy 
was first introduced. We tried repeatedly to address privileges problems that got worse when 
the Holder Memorandum was replaced by the Tliompson Memoranduin: the Tlioinpson 
Memorandum was designed to give greater teetli (not coiuiter abusive practices) to policies 
employed by DOJ prosecutors in the charging process 

The McNulty Memorandum, which is DOJ’s effoit to finally address our concerns, 
completely misses the point. Indeed, while DOJ has announced that they're not getting many 
- if any - waiver requests rising up tlie ladder due to tlieir new policy (and thus tliey claim 
that the pn)blems of abusive waiver demands, if there ever were any, are “fixed”), reports 
from in-house and outside counsel in the months since tlie issuance of tlie McNulty 
Memoranduin suggest tliat prosecutors who were likely to reqtiest or demand privilege 
waivers under Thompson, continue to make these demands under McNulty. Their conduct 
has not changed. Given DOJ’s intransigence, and the fact tliat the McNulty Memo does not 
address our concern with their belief that they have any right to unilaterally require waivers 
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of the attorney-client privilege of their potential targets, ACC must conclude that legislation 
is necessary. 

Our goal is to restore the important doctiines of attorney client privilege, work pixtduct 
protectious, and individual rights in tlie coiporate context to the place they existed before 
these federal policies and prosecutor practices created the current culture of waiver. 

Corporate crimes were successfully pn)secuted before the Htdder/ThompstniATcNulty 
Memoranda, and tlie DOJ cannot explain what is stopping tliem from being successful in 
“getting the bad guys” with all of the tools that the legal system has always afforded them, 
without privilege waiver involved. 

II. Background 

A. Promotnig corporate compliance 

Aliy in-house lawyer wiU tell you tliat attorney-client privilege, attorney work product 
protections, and individual rights in the coiporate context are essential to successfully cotmseling 
officers, directors, and employees on legal compliance issues that arise in the daily conduct of 
business and that require corporate employees to fuUy integrate lawyers into then* daily work. 

The success of corporate counsel ’ s effoits requires that they gain the tiust of employees and are 
able to encourage these employees in their role as agents of the entity to seek and follow legal 
advice in an hicreasingly fast-paced, competitive, complex and liighly-regulated business 
environment. Corporate counsel know that many of the employees they work with believe their 
jobs w^ould be easier if tliey didn’t have to take time out to consult a lawyer who might say no m 
the fu'st place; if tlie confidentiality of corporate commtmications witli tlie lawyer is attacked and 
the very communications an employee has with the company’s counsel are likely to become the 
centerpiece of scrutiny by tliose looking for fodder to support allegations that a failure is the fault 
of some employee or anotlier, a relationsliip that is important to encoiu'age candid 
communications is further chilled, and the lawyer's pro-active role as a gatekeeper in the 
company is difficult to fulfill. 

The DOJ repeatedly asserts that tlieir waiver requests, when made, are requested as a pait of tlieir 
focus on “getting the bad guys.” They suggest tliat companies asserting tlieir privileges must be 
dying to protect guilty execs, since companies “volunteer” to waive their privileges to the 
govemiiient “all the tune” because companies tliat have notliing to liide have nothing to lose. 
Such statements are facetious. Wliile it is true that no one is more motivated tlian tlie company 
itself to get the investigation over and dtnie, privilege waiver that is gained by brandishing the 
business end of tlie prosecutorial gini is not voluntary. Furtlier, while companies wish to identify, 
ostracize, and punish rogue employees who do intentional great harm to the company and its 
reputation, it is equally true that privilege does not just protect “the bad guys” or the guilty. And 
it serves as a brake on tlie tendency to look for some employee to tlirow mider tlie bus to take tlie 
fall and get the focus of the DOJ’s wrath off the entity. 

Privilege serves hiipoitant public policy purposes: it encotnuges employees to speak candidly 
when pn)blems arise, and rcpint them thnmgh the ctnupany’s formal or informal ln)tline (tr 
reporting processes. It also greases tlie important processes by wliich difficult and sometimes 
sensitive questions are asked as daily business is conducted: “How do 1 interpret tliis regulation?” 
“ Can we tiy doing this if we can’t do that?” “If this pniduct is not outiight imtiawed, but may 
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push the edge of the envelope, should we produce it, or is the risk too high?” Tii today’s 
complex, multi-jurisdicitonal, and fast-paced business environment, it’s worth remembering that 
regulatory or otlier guidance does not always offer cleai'-cut answers. 

We want lawyers present and actively counseling in all of tliese situations and more, but if 
employees t hink that their corporate lawyers are tliinly disguised agents of the govenunent, they 
will simply shut their company’s lawyers out of the process entirely, and proceed without legal 
help. 

hideed, the Supreme Court openly recognizes that witliout predictable and enforceable 
confidentiality in lawyer-client coimnuuications, employees of a company will be unwilling to 
put c(np(5rate concerns ahead i)f their i)wn personal interests in staying out (if the spotlight when 
trouble might be brewing inside tire company. Upjohn Co. v. United States, 449 U.S. 383, 389 
(1981) (protecting the cotifidentiality of attoniey-client communications ''promote|s| . . . the 
observance of law and administration (if justice”). In Upjohn, the C(iurt end(irsed the c(incept (if 
rewai'duig - not penalizing - employees for consulting a lawyer about a complex, sensitive, or 
troubling matter; to do so encourages well-informed and responsible coiporate actions. 

Tliese conclusions are not just tlieoretical or off-the-cuff presiunptions, as evidenced by the 
empirical results (if the first (if tw(i surveys c(inducted by ACC of its members, (iiie in 2005 and 
the otlier in 2006; oiu' initial survey in 2005 found that; ^ 

• Clients rely on privilege: Tn-house lawyers c(infirmed that their clients are aware (if and 
rely on privilege when consulting them. 

• Absent privilege, clients will be less candid: If the privilege d(ies ncit (iffer pr(itecti(in, in- 
house lawyers document a “cliill” in tlie flow or candor of infonnation from clients. 

• Privilege facilitates delivery of legal services: In-house counsel respondents said that tlie 
privilege and w(irk-pniduct d(ictrines seive an impiirlant puiptise in facilitating their w(irk 
as company coiuisel. 

• Privilege enhances the likelihood that clients will proactively seek advice: Resptiiidents 
believe that tlie existence of the attorney-client privilege enhances tlie likelihood tliat 
c(impany empkiyecs will c(ime fcirward to discuss scnsitivc/difficult issues regarding the 
company’s compliance witli law. 

• Privilege improves the lawyer's ability to guarantee effective compliance initiatives: 
Corporate counsel surveyed believe that the mere existence of the privilege improves the 
lawyer’ s ability to monitor, enforce, and/or improve company compliance initiatives. 

Given this reality, government policies that erode attorney-client privilege, attorney work product 
protections, and individual riglits in the corporate context ultimately are self-defeating as law 
enforcement tools: executives and directors who would like to consult witli coiporate counsel 
about the most sensitive issues are confused about whether the corporate attorney-client privilege 
will apply to then conversations with counsel; lawyers investigating allegations of wrongdohig 
are woiried about how their honest attempts to unearth and coirect serious pnableins may be used 
against the company’s interests in the future; and line employees who lack the sophistication or 
means to protect themselves can be deprived of tlieir Constitutional riglits and left without the 


All executive suuuiujry of this survey its results is online at littp:/Avww.acca.coiii/Sun'eys/attyclieiit.pdf. 
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protections we guarantee to any other person whose actions are under scrutiny as a result of a 
government investigation. 

Tn sum, preseiwation of these fundamental protections and rights should be nonnegotiable 
because tlieir erosion undemiiues corporate compliance programs by creating uncertainty that 
dissuades employees from paiticipating. As the Supreme Court declared in the Upjohn case, 

“[a]n uncertain privilege ... is little better than no piivilege at all.” Upjohn, 449 U.S. at 393. 

B. Recent Government Policies Have Given Rise to a Culture of Waiver 

Uiifoilmiately, in the current enviromnent my colleagues and 1 have seenjust tliis type of erosion 
occuning. In their prosecutoiial zeal, federal enforcement agencies have inappropriately claimed 
that it is witliin a government official's puiwiew to decide when a corporate target’s privilege 
should be waived. By miilaterally treating privilege as a bargaining drip to be played in tire 
investigatit)n and charging prttcess (certainly well before any determination of guilt or even 
confiniiation of wrongdoing), tire goveinment has created a "culture of waiver" that is disnrissive 
of clients' rights to counsel and a balanced playing field for litigants in the adversarial process, hi 
today’s highly-charged legal compliance environment, some prosecutors routinely coerce 
corporations that wisli to survive an investigation (let alone a prosecution) to abandon tlie 
fundamental protections previously guaranteed to every party participating in our justice system. 
The resulting “culture of waiver” has put the continuing vitality of attorney-client privilege, 
attorney work product protections, and individual rights in tlie corporate context hi serious 
jeopardy. 

We’ve heard DOJ repeatedly asseil that they ai‘e only interested in getting to tlie facts. Well, if 
that were the case, there would be ik) need for a hearing today. What the DOJ calls facts are 
items tliat fall squai'ely witliin tlie protections of tlie privilege and work product doctrines, 
including lawyer notes from witness interviews, hitemal investigation reports, and doctiments 
that clearly disclose the company’s legal assessments of issues and offer insight into their defense 
strategies as well as case weaknesses and sti'engtlis. Tlie privilege does not protect facts, but 
coiporate counsel ACC has talked to report that providing an internal investigation report that 
does not contain privilege documents, but whose contents contain all of tlie facts necessary for 
the prosecutor to “make’ then* case, are deemed insufficient. Indeed, if yott look to tlie McNulty 
Memorandum and the executive summaries issued by DOJ to explain it, you’ll see that the DOJ 
is unable to articulate when anytlring less tlian privileged materials by anyone else’s definitions 
ai'e required in order for disclosure to be deemed sufficient. 

One must question, how did prosectuors do then* work prior to 1999 and tlie issuance of these 
memos? According to a high-level group of former senior DOJ officials, the answer is “verj' 
well, thank you!” See the attached letter from these officials, which was prepared in anticipation 
of tlie September 2006 healings in the Senate Judicial^' Committee wlrich lead to the hitroduction 
of what is now numbered as S. 1 86, the Attorney-Client Rivilege Protection Act of 2007. These 
former prosecutors suggest tliat DOJ's current policies are not only unnecessary, but damaging to 
the integrity of our legal system and tlie DOJ’s reputation as an agency tliat upholds tlie 
principles it seeks to enforce. 

The mounting alaim and frustration in response to DOJ’s coercion of clients' rights is cleai' to 
tlK)se of us connected to the in-house pipeline, but T tlumght it would be instructive to share with 
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the Subcommittee the heightened concern voiced by members of the in-hoitse legal community 
in their own words: 

• "Prosecutors act as if a claim of privilege were au implement of tire crime itself or a legal 
concept without any historical or important basis in our jurisprudential system." 

• "The government now expects a waiver as tlieir iidiereiit right." 

• "Tt seems the government has taken the stand that because they are the government the 
rules do not apply to them and [they] can by force and intimidation take whatever they 
want." 

• " [W] itliin a matter of a few years, these [government policies] have utterly eviscerated the 
attorney client privilege and undermined tire most important aspect of tlie attorney client 
relationship." 

• "We are forced to practice in a world where we cannot expect tliat any privilege will be 
respected by govenmient investigators." 

• "|T|he goveiiunenfs policy and position that companies sliould/must waive privilege and 
threatening ciiminal sanctions if they refuse to cooperate from the outset is frighteningly 
wrong, nnconstitutional, over-reaching by the government, misguided, and is serving to 
undermine tlie efficacy of our system of jiuisprudence and tlie assmnption of imioceiit 
until proven guilty." 

• "The balance of power in America now weighs heavily in the hands of government 
prosecutors. Honest, good companies are scared to challenge govenmient prosecution for 
fear of being labeled uncooperative and singled out for harsh treatment. Sec Arthur 
Andersen for details ... oh yeah . . . tliey cease to exist. ” 

• "For all intents and puiposes, there is iKt such thing as an attorney-client privilege or work 
product protection in a public company. " 

Coalition to R’eserve the Attorney-Client Rivilege, The Decline of the Attorney-Client Privilege 
in the Corporate Context: Survey Results at 14-22 (2006). ^ 

The in-house legal community is not a monolith, but despite our diversity of backgrounds and 
points of view we have certain conmion experiences. One of them, rmfortrnrately, is that we have 
seen the adverse effects of the “culture of waiver” that exists in the context of corporate 
prosecutions as a result of policies enacted within tire past few years at DOJ and other federal 
agerreies. 

III. The McNulty Memorandum Does Not Substantively Change DOJ Policies 

Clearly, DOJ has repackaged its policy in the McNulty Menn)randum and made some superficial 
charrges. Upon review, however, these changes have rro substantive impact on the cultru'e of 
waiver that has eroded attorney client privilege, work product protections, and individual right.s 
in the coiporate context. 

A. Focus on formal, on-the-record waiver demands misses the point 


^ The suumiary of this survey, reflecting responses from over 1 ,200 iii-house and outside corjxirate counsel, is 
available online at http:/Av\v\v,acca.coin/Surveys/attyclient2.pdf. 
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The McNulty Memorandum addresses on\y formal waiver demands, but in the real world 
prosecutors’ demands are more often informal and subtle. The in-house legal community knows 
from exteusive experieuce that some prosecutors ofteu couch a flieir demand for waiver as a 
“choice” that the company chooses to exercise or not {as in., “it’s your choice: you can waive or 
weTl indict”). Otlier prosecutors may toss a copy of the DOJ policy ou the table witli tlie 
privilege waiver section liighlighted as a factor in detemiiniiig corporate cooperation, and make a 
statement such as “you’d like to qualify tor the benefits (5f ccMiperaticni in this invesrigaticni, 
correct'.^” Wliile not formal “demands,” tlie company and its lawyers get the message loud and 
clear. 

As a teclmical matter, such nifomial prosecutorial “requests” or presentations of “choices” are 
not formal waiver demands - and therefore not covered by the McNulty Memorandum - but my 
colleagues and I know they are functional equivalents of a demand to tlie company facing 
possible nidictinent and a shutdown of the entity. By failing to address tliis pattern and practice 
of persecutors requesting waiver only informally, the McNulty Memorandum does not - and 
camiot - have any substantive impact on reality faced by companies and tlieir lawyers. 

B. Limited changes reaardini^ reimbursement of attorneys fees doesn’t protect employees 

The potential for DOJ’s policies to abridge employees’ individual rights was underscored by a 
decision in the Southern District of New York last summer regarding the cases (rf individual 
partners embroiled in tlie KPMG tax shelter cases, hi U.S. r,?. Jeffrey Stein, et al.f Judge Kaplan 
held that prosecutors’ tactics deployed under the authonty of the Thompson Memorandum 
violated the Fiftli and Sixth Amendment rights of hie defendants in tlie case. Uie couit found 
that prosecutors coerced KPMG to cut off defendants’ legal fees provided luider KPMG’s 
partnership policies; the government stated that if KPMG wished to be deemed cooperative and 
avoid indictment as an entity, it must sever all ties with tlie tai'geted partners. 

As a direct result of Judge Kaplan’s scathing opinion finding their practices unconstitutional, the 
McNulty Memoraiidmn makes one small change regarding DOJ ’ s coercion of individual rights in 
the coiporate cooperation determination process, but this limited policy adjustment fails to 
protect employees to the extent tliat tliey have always been protected under established theories 
for decades. Specifically, tlie McNulty Memoraudmii uicludes a general rule bariiiig prosecutors 
fn)m requiring companies to stop reimbursing employees’ attorneys fees if they wish to avoid 
indictment of the entity. Notably, however, there is an explicit exception allowing prosecutors to 
ignore tliis general guidance in special circumstances (wliich are determined by hie DOJ). 

Moreover, and more ti'oublmg, the McNulty Memorandum continues to pennit ohier 
prosecutorial tactics that trample on employees’ rights - they simply haven’t addressed these 
issues at all. For example, prosecutors are still permitted to require companies who wish to be 
deemed cooperative to (i) tenninate individual employees, (ii) deny employees infomiation 
critical to their defense (which was often required to be offered to pn)secutors), and (iii) refuse to 
enter into any joint defense or conimon interest agreement with employees. Any of these three 
tactics alone can result in the same level of coercion over individual employees as the denial of 
reimbursement tor atKmieys fees. As such, notwithstanding the McNulty Memorandum, 


^ The KPMG case was decided by Judge Lewis Kaplan on June 28. 2006. fS 1 05 Criiii. 0888 (LAK)l, opinion 
available online at http://www.acca.coiii/public/attyclieiiCpriv/kpmg_decision.pdf. 
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employees who are concerned about protecting their individual rights will perceive a Dis- 
incentive stepping forward and alerting in-house counsel to potentially illegal conduct occurring 
witliiii the company, aU of wliich fuitlier luidermiiies corporate compliance programs. 

C. Litemal DOJ authorization procedures do not constitute meaningful safeguards 

Finally, the McNulty Menn)randum’s reliance on new authorization procedures from felktw 
prosecutors for fomial waiver demands does not constitute a substantive change to the current 
culture of waiver that DOJ has created. As a threshold matter, these new procedures would not 
even apply except when there is a formal waiver request which, as noted above, is rare. Further, 
like tlie proverbial fox guarding the hen house, it is unrealistic to expect prosecutors’ colleagues 
to be able to effectively police requests made by other lawyers in the same office with their 
assurances thtit waiver is necessaiy' to ensure a successful prosecution. This is not intended to 
suggest any ethical infuinities at DOJ, but rather a recognition of lunnan nature - colleagues 
within the same organization are poor candidates to be (objective decision-makers ab(iut the 
validity of their peers’ shared working practices. 

r would also note that DOJ previ(iusly assured ACC and its coalition partners (in (offline meetings 
at the thne of the issuance of the McCallum Memorandum) that most U.S. attorneys were 
required to get permission from a supervising prosecutor before they demand privilege waivers 
even prior to the issuance of the McNulty Memorandum. If so, this suggests that the post- 
McNulty procedures represent even less of a policy change than has been suggested. It also 
suggests, further, that prosecutors who were likely to ignore these requirements before, will 
likely continue to find w^ays around tlrem now\ 

F(n all of these reasons, the McNulty’s Memorandum’s reliance on internal DOJ authorization 
procedures also will not have a substantive impact on the culture of waiver that has eroded 
attorney client privilege, work product protections, and individual rights in tlie corporate context. 

IV. Legislation is Required Because DOJ Refuses to Fix the Problem 

As a general matter, ACC members ai'e hesitant to endorse legislation regarding issues such as 
attorney-client privilege, the work product doctiine, or individual lights in the corporate context. 
For that reason, ACC and our coalition partners have attempted to actively engage DOJ since 
1999 in a discussion of how to address the culture of waiver it has created. DOJ, however, was 
not receptive to either our concerns or our proposed solutions. Moreover, during the same period 
DOJ was equally unrespi)nsive to extensive congressional (oversight (ui this issue. Because the 
adverse ramifications of tliis cidture of waiver conthiue to grow and the new McNulty 
Memorandum further demonstrates that DOJ will not fix the problem itself, ACC concludes that 
a legislative solution is necessary. 

A. Prosecutors’ conduct does not appear to have not changed durinn the months since the 
issuance of tlie McNulty Memorandum 

Unfbitunatcly, the report fi'om the front lines is that nothing has changed. In the months since 
the DOJ issued the McNulty Memorandum, ACC has heard from in-house and outside counsel 
that tliey have not noticed any substantive differences in the way prosecutors interact with 
coiporations regarding these issues. Indeed, some reports suggest that some pix^secutors have 
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become even more abusive in their requests, threatening that companies that ask them to take a 
formal waiver request up the ladder will be more harshly treated than if they simply comply. One 
report recoinits a couversatiou that suggested that “we can do tliis the easy way, or tlie hard way 
. . .. If you force us to go the hard way, rest assured that our privilege waiver request will be 
approved, you won’t win, but options that are open to you now will be gone and you can expect 
our offices to treat your client as “uncooperative" for ptnposes of charging decisions.” 

Otlier reports suggest that tlie only difference between Thompson behaviors and current 
.standards is that is that prosecutors now toss a copy of the McNulty Memorandum - rather than 
Thompson Memorandum that it replaced - on the table at the start of the informal conversation 
about a company’s “choice” to waive privilege. 

Otlier prosecutors have noted quite candidly that the McNulty Memorandum does represent any 
“real cliange” m policy: they suggest tliat wliile tlie request for waiver is now foniialized, 
privilege waiver remains a valid and quite significant criteiia in determining a company’s 
cooperation. 

In short, the McNulty Memorandum has not changed the cuirent cul ture of waiver or slowed the 
erosion of attorney client privilege, work product protections, and individual rights in tlie 
coiporate context. 

B. Legislation should restore these important doctrines that existed before govenmient policies 
recently created this culture of waiver 

Attorney-client privilege is the oldest of the evidentiai'y privileges and is a cornerstone of tlie 
atUmiey-client relationship.'^ The sci)pe and application (if this doctrine, as well as (if attorney 
work product protections and individual riglits in the corporate context, were well-settled prior to 
the recent govenmient policies creatuig this culture of waiver. ACC members simply want to 
return t(i this status qu(i ex ante. 

Specifically, ACC believes the following are the key elements of legislation to restore the vitality 
and puipose of these important doctrines: 

• Goveimiient officials are barred from requesting waiver of these protections . 
Legislation should prevent both formal and informal waiver requests. This would 
include eliminating the practices of penalizing a company for refusing to waive and 
(the other side of tlie same coin) rewarding a company for waiving. Witli regai'd to 
individual rights, the legislati(ni should prohibit government officials from making 
any request that a company refuse to pay an employee’s legal fees, teniiinate an 
employee, refuse to share relevant uifonnation witli an employee, or refuse to enter 
into a joint defense or common interest agreement with an employee. 

• These limited protections do not shield facts . Legislation should reflect the limited 
nature of these protections. They never have prevented any prosecutor from 


^ The concept of confidentiality of counsel dates back to ancient Rome; the privilege as we know it originates from 
English common law in the 1500s. See Berd v. Lovelace, 21 Eng. Rep. 3.1 (Ch. 1577); Dennis v. Codrington, 21 
Eng. Rep. 53 (Ch. 1580) (finding "Tal counselor not to be examined of any matter, wherein he hath been of 
counsel"). 



87 


Testimony of Richard T. White, 2007 Chairman of the Board of the Association of Corporate Counsel 
Hearing, on Ihe McNulty Memo: SuhcommiHee on Crime, Terrorism, and Homeland Securily. House Judiciaiy 
Cuminillee 
March 8, 2007 


investigating or examining the facts, and privilege protections should not be used to 
shield otherwise discoverable facts from review. 

• Well-established exceptions to these protections remain intact . Legislation sliould 
protect only valid assertions of attorney-client privilege and work product doctrine. It 
should not expand these protections or alter any applicable exceptions to the privilege 
(e.g. , crime-fraud, advice of counsel). 

V. Conclusion 

Over die past few years, my in-house colleagues and 1 liave seen how policies and practices of 
the gcivernmenl undercnt the lawyer-client relationship in the coiporate ctuitext. Forced privilege 
waivers undermine responsible corporate comphaiice efforts and efliical leadersliip by making it 
more hkely that executives and other employees in fast-paced businesses will simply forego 
consultation with lawyers with whom no predictable presumption of confidential 
connnuiiications exists. Such a result adversely impacts not only companies, but also employees, 
the investing public, and our markets. 

As discussed above, the McNulty Memorandum does not substantively change DOJ ’ s policies 
that have created this culture of waiver. Accordingly, the in-house legal community has 
reluctantly reached die conclusion drat legislation is now necessary to stop the harmful erosion of 
attorney client privilege, work product protections, and individual rights in die corporate context. 
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ATTACHMENT 1; 

Why Congress Should Act to Protect 
The Attorney Client Privilege 

Offered by the Coalition to Preserve the Attorney-Client Privilege^ 

Aiiiericaii Clieniisti')' Couucil 
American Civil Liberties Union 
Association of Corporate Counsel 
Business Civil Liberties, Inc. 

Business Rftundtable 
The Financial Services Roundtable 
National Association of Criminal Defense Lawyers 
Natitnial Association (tf Manufacturers 
Retail Industry Leaders Association 
U.S. Chamber of Commerce 

• Tlie Coahtion to Preserve die Attorney-Client Privilege strongly supports S. 186, die 
“Attorney-Client Piivilege Protection Act of 2007,” introduced by Sen. Arlen Specter (R-PA) 
on January 4, 2007 and we anticipate that we will suppf)rt similar legislation that a bipartisan 
gi'oup of iiieiiibers of the House J udiciary Coimnittee is planning to iiirtoduce. 

• The Department of Justice has steadfastly refused to reverse its policy of pressuiing 
companies and other organizations to waive the attoniey-client privilege and work product 
doctrine — and take certain punitive actions against their employees — dining investigations in 
return for cooperatittn credit. This policy was - until recently - embodied in its “Htdder” and 
“Tliompson” iiiemoranda. 

• The Department of Justice's new policy, outlinedin the December 12, 2006 “McNulty 
Memorandum,” is not a comprehensive solution. It falls far short of what is needed to 
prevent further erosion of fundamental attoniey-client privilege, work product, and employee 
protections for the following reasons; 

• Instead of elhiiiiiating the improper J iistice Department practice of requiting 
companies to waive their privileges in return for cooperation credit — the approach 
advocated by S. 186 — die McNulty Memorandum merely requhes liigh level 
department approval before fomial waiver requests can be made. 

• The McNulty Memo only applies to formal privilege waiver demands. According to 
our surveys of corporate lawyers, the most coimnon method by wiiich prosecutors 
convey their waiver expectations is less than formal: it takes the form of questions 
such as: “You’re going to cooperate with this investigation, right?” This kind of 


^ The American Bar Association is prohibited trom joining coalitions, but works closely with this group in 
promoting privilege protections and also supports S. 186 and the argumenLs advaticed in this overview as to why it's 
still necessary'. 
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request may not be reported as a waiver demand under the McNulty Memo’s process, 
but since prosecutors can continue to encourage companies to “voluntarily” waive 
tlieir attomey-clieut privilege and work product protections in return for cooperation 
credit and less harsh ti'catment, the new memorandum all but guarantees the 
continued erosion of tltese protections. Companies will continue to feel inexorable 
pressure to waive in order to receive cooperation credits tliat are crucial to the entity's 
survival of the investigation and charging process. 

♦ The McNulty Memorandum, like the previous Tliompson Meiiiorandum, will 
continue to seriously weaken the attorney-client privilege between companies and 
tlteir lawyers and undeimhte companies' mtemal compliance programs. Lawyers play 
a key role in helping companies and then* officials to comply with the law and to act 
in the entity’s best interests. To fulfill this role, lawyers must enjoy the tnist and 
confidence of tire company’s officers, directors and employees, and must be provided 
with all relevant infomiation necessar}^ to properly represent tlie entity. By allowing 
prosecutors to continue to force companies to waive these fundamental protections, 
tlie new policy, hke tire old Tliompson Memorandum, will discourage company 
personnel from consulting with the company’s lawyers, thereby impeding the lawyers’ 
ability to conduct thorough internal investigations and to effectively counsel 
compliance witli the law. Tliis hamis not only companies, but tlie inai'kets, 
employees, and the investing public as well. 

♦ Wliile the new policy bars prosecutor's from requiring companies to forego paying 
their employees’ attorney fees in most — but not all — cases in return for cooperation 
credit, it continues to allow prosecutors to force companies to take other punitive 
actions against tlien employees hi return for such credit, long before any guilt is 
established. As such, the new policy fails to adequately protect employees’ legal 
rights. 

• Additionally, because otlier govemment agencies — hicluding, for example, tlie Seciuities and 
Exchange Commission, Depaitment of Httusing and Urban Development, and Commodity 
Futures Trading Commission — have followed the Justice Depaitment’ s lead by adopting 
similar privilege waiver policies, congressional action would be necessaiy even if the 
Department changed its policies and practices. 

• hi essence, the key provisions of S. 186 prohibit any agent or attorney of tlie United States 
from pressuiing any company or other organizatii)n to; 

♦ Disclose confidential infomiation protected by attoniey-chent privilege or work 
product doctrine, 

♦ Refuse to contribute to the legal defense of an employee. 


Refuse to enter into a joint defense, information sharing, or common interest 
agreement with an employee. 
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♦ Refuse to share relevant iiifoniiatiou with employees that tliey need to defend 
themselves, or 

• Terminate or discipline an employee for exercising liis or her constitutional or other 
legal rights. 

• S. 186 prevents bothdnect coercion (e.g., demandmg or requesting one of these actions) and 
indirect coercion (e.g., ineasuruig cooperation or otlierwise conditioning treatment on such an 
acti(ni). 

• S- 186 protects only valid asseitions of attorney-client privilege and work product doctrine. It 
does not expand these protections — which are very limited nnder existing law and do not 
prevent any investigator from investigating or examining the facts — or alter any applicable 
exceptions to the privilege (e.g., crime-fraud, advice of counsel). 

• The bill also preserves the ability (5f prosecutt)rs and i)ther law enforcement (officials to seek 
iiifonnation tliat they reasonably believe is not privileged or work product. 

• Although the judicial branch generally should continue to govern lawyers’ conduct, the 
current policies and practices of the Justice Department and otlier agencies have so 
imdennined the confidential attorney-client relationsliip that corrective legislation is 
necessary. Clear precedent exists for Congress enacting legislati(ni, like S. 186, that 
overrides inappropriate J ustice Depailment tUrectives to its prosecutors; tlie 
“McDade/Murtha” law, enacted in 1998, required federal prosecutors to abide by the same 
state laws and rules, and local federal court rules, as all other lawyers. 
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ATTACHMENT 2 
September 5, 2006 


The Honorable Alberto Gonzales 
Attorney General 
Departnient of J tistice 
950 Pennsylvania Avenue, N.W. 

Washington, D.C. 20530-0001 

Re; Pniposed Revisions to Department of Justice Policy Regarding 
Waiver of die Attomey-Clieiit Privilege and Work-Product Docti'ine 

Dear Mr. Attorney General: 

We, the undersigned former senior Justice Department officials, write to enlist your 
support in presen’uig the attoniey-client privilege and work-product docti'ine. We 
believe diat cuixent Depaitniental policies and practices are seriously eroding diese 
protections, and we urge yim to take steps to change these policies and stop the practice 
of federal prosecutors requiring organizations to waive attorney-client privilege and 
work-product protections as a condition of receiving credit for cooperating during 
investigatiiins. 

As former Department officials, we appreciate and support your ongoing efforts to fight 
coiporate crime. Unfortunately, we believe that the Department’s cun'ent policy 
embodied in die 1999 “Holder Meinorauduiii” and die 2003 “Thompson Memorandum,” 
which encourages individual federal pmsecutors to demand waiver of the attorney-client 
privilege and die work-product docti'ine in return for cooperation credit, is undeniiining 
radier than strengdiening compliance in a number of ways. In practice, compaines who 
are all aware of the policies outlined in the Thompson Memorandum have no choice but 
to waive diese protections. Tlie tlireat of beuig labeled “uncooperative” sunply poses too 
great a risk of indicmient to do otherwise. 

Tlie DepaiXmenf s carrot-and-stick approach to waiving attorney-client privilege and 
work-product protections gravely weakens the attorney-client relationship between 
companies and dieir law'yers by discouraging coiporate personnel at all levels from 
consulting wddi cotnisel on close issues. Lawyer's ai'e indispensable in helping companies 
and their officials understand and ctuuply with complex laws and act in the entity’s best 
interests, hi order to fulfill diis hiipoitant function, lawyers must enjoy the trust and 
confidence of die board, management, and line operating persoiniel, so that they may 
represent the entity effectively and ensure that compliance is maintained (or that 
noncompliance is quickly remedied). By making waiver of privilege and work-product 
protections nearly assured, the Department’s policies discourage personnel within 
companies and other organizations fi'om consulting with their lawyers, thereby impeding 
the lawyers’ ability effectively to cotnisel compliance widi die law. Tins, in turn, haims 
not only the corporate client, but the investing public as well. 
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The Honorable Alberto Gonzales 
September 5, 2006 
Page 2 

The Department’s policies also make detection of corporate misconduct more difficult by 
luidemiining companies' internal compliance programs and procedures. Tliese 
mechanisms, which often include internal investigations conducted by the company’s in- 
house or outside lawyers, have become one of the most effective tools for detecting and 
flushing out malfeasance. Indeed, Congress recognized the value of these compliance 
tools when it enacted the Sarbanes-Oxley Act in 2002. Because the effectiveness of 
internal uivestigations depends on the ability of employees to speak candidly and 
confidentially with the lawyer conducting the investigation, any uncertainty as to whether 
attorney-client privilege and work-product protections will be honored makes it harder 
for companies to detect and remedy wrongdoing early. As a result, we believe that the 
Department’s consideratitni of waiver as an element of ettoperation undetmines, rather 
than promotes, good compliance practices. 

Finally, we believe that the Department’s position with regard to privilege waiver 
encourages excessive “follow-on” civil litigation. In virtually all j urisdictions, waiver of 
attorney-client privilege or work-pmduct protections for one party constitutes waiver to 
all parties, including subsequent civil litigants. Forcing companies and other entities 
routinely to waive their privileges during criminal investigations provides plauitiffs’ 
lawyers with a great deal of sensitive - and sometimes confidential - information that can 
be used against the entities in class action, derivative, and smiilar suits, to tlie detriment 
of tlie entity’s employees and shareholders. Tliis risk of future litigation and all its 
related costs unfairly penalizes organizations that choose to cottperate (ui the 
government’s terms. Those who detennine that they cannot do so - in order to preserve 
their defenses for subsequent actions that appear to involve great financial risk - instead 
face the government’s wrath. 

We are not alone in voicing these concerns. According to a survey conducted earlier this 
year of over 1,200 in-house and outside corporate counsel, which is available at 
http://www.acca.coin/Surveys/attyclient2.pdf, ahnost 75 percent of tlie respondents 
agreed with the statement that a “culture of waiver” has evolved in which governmental 
agencies believe tliat it is reasonable and appropriate for them to expect a company under 
investigation to broadly waive attoniey-clieiit or work-product protections. Coiporate 
counsel also indicated that when prosecutors give a reason for requesting privilege 
waiver, tlie policy contained in tlie Holder/Tliompson memoranda was most frequently 
cited. 

We recognize tliat, in an attempt to address tlie growuig concern being expressed about 
government-induced waiver, then-Acting Deputy Attorney General Robert McCallum 
sent a memorandum to all U.S. Attorneys and Depaimient Component Heads last 
October instructing each of tliem to adopt a “written waiver review process for your 
distiict or ci)mponcnt.” Tt is imr understanding that U.S. Attorneys are now in the process 
of niiplementing tliis driective. Thougli well-intentioned, the McCallum Memorandum 
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The Honorable Alberto Gonzales 
September 5, 2006 
Page 3 

likely will result in numerous different waiver policies being established tlu'ougliout tlie 
coLUitry, many of wliich may impose only token restraints on the ability of prosecutors to 
demand waiver. Miire importantly, it fails to acknowledge and address the many 
problems arising from the specter of forced waiver. 

As you probably know, these views were expressed forcefully to Mr. McCallum on 
March 7 at a hearing of tlie House Judiciary Committee’s Subconmiittee on Crime, 
Ten'orism and Homeland Security. The U.S. Sentencing Commission also validated 
these concerns when it voted on April 5, over the Department’s objection, to rescind the 
“waiver as cooperation” ainendiiient it had made only two years earlier to tire 
commentaiy' on its Oi'ganizational Sentencing Guidelines. 

We agree with the position taken by tire American Bai' Association, as well as by tire 
members of a broad coalitiiin U) preserve the attorney-client privilege representing 
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Mr. Scott. Thank you, Mr. White. 

We will proceed under the 5-minute rule with questions, and I 
will begin. I recognize myself for 5 minutes. 

Mr. Sabin, should a corporation be punished for exercising its 
constitutional right to attorney-client privilege? 

Mr. Sabin. No. 

Mr. Scott. If there is a difference in consideration for those that 
waive and those that do not, isn’t there, therefore, a punishment 
for those that do not waive their right? 

Mr. Sabin. No, it is a voluntary decision by the corporate entity 
whether or not to waive and disclose that information. 

Mr. Scott. And will they be given positive, beneficial consider- 
ation for waiving their right to attorney-client privilege? 

Mr. Sabin. Yes. A corporate entity that cooperates with the Gov- 
ernment investigation and waives that privilege, as one subfactor 
of the nine factors set forth in the McNulty Memorandum, that 
would be positively considered as part of the overall analysis of cor- 
porate criminal charging policies. 

Mr. Scott. And those that do not waive are not given that con- 
sideration, that little subfactor consideration? 

Mr. Sabin. The distinction between category one and category 
two information, the 

Mr. Scott. But, I mean 

Mr. Sabin [continuing]. The declination of a corporate entity not 
to provide legal analysis or opinions or mental impressions, explic- 
itly stated in the McNulty Memorandum, will not be considered 
against that corporate entity. 

Mr. Scott. But, I mean, those that waive the privilege will be 
given beneficial consideration. Those that do not will not be given 
beneficial consideration. Therefore, there is a differential in consid- 
eration between those who waive and those who do not. 

Mr. Sabin. The fact that 

Mr. Scott. So, those that do not are, in effect, punished. 

Mr. Sabin. I disagree with that conclusion. 

We consider positive cooperation as part of the analysis in the 
McNulty Memorandum as to whether, in the totality of the cir- 
cumstances, how the Government should decide whether to charge 
or not charge a corporate entity. 

Mr. Scott. Do you ever ask individuals to waive attorney-client 
privilege for the purpose of getting beneficial consideration? 

Mr. Sabin. The McNulty Memorandum addresses the corporate 
context. It is separate relating to the individuals. I believe that 
practice has occurred, yes. 

Mr. Scott. Did people get beneficial consideration for waiving 
their attorney-client privilege in a criminal case? 

Mr. Sabin. I cannot speak to that, you know, grounded in any 
particular experience. But the fact that, say, a person in a drug 
case and we are investigating the extent and pervasiveness of that 
activity, or in a mafia prosecution and that is waived, I think that 
that would be a positive consideration for that individual, again, 
distinct from a corporate analysis. 

Mr. Scott. If there is beneficial consideration, why would that 
not be considered coercion to waive your privilege? 
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Mr. Sabin. Because the privilege is the corporate entity’s wheth- 
er to waive or not. It is within their discretion whether to proceed 
in that fashion or not. It is not the Government either routinely 
asking for it or demanding it. That is not our guidance; that is not 
our practice. 

Mr. Scott. Thank you. 

Ms. Mathis, you indicated that you wanted some time to address 
the exception? 

Ms. Mathis. Thank you, Congressman. 

If your staff and you would take a look at footnote three, which 
appears on page 11 of McNulty Memorandum, you will find that, 
when the totality of the circumstances show that a corporation’s 
advancement of its employee’s legal feess is intended to impede a 
criminal investigation, then the attorney — the U.S. attorney — may, 
on the U.S. attorney’s own say-so, direct a corporation not to pay 
those attorneys’ fees. 

The effect of this footnote, sir, is that you have a back door to 
stopping a corporation from paying an employee’s legal fees that is 
big enough to fly a C-140 through. 

All you have to do as a U.S. attorney is say that, looking at the 
totality, there was intent to impede a criminal investigation, and 
then the employee’s legal fees cannot be paid. 

So, in this particular instance, one has to really question whether 
McNulty has advanced the cause of an individual’s constitutional 
rights to legal counsel or not. 

Mr. Scott. Thank you. I yield back. 

Mr. Forbes? 

Mr. Forbes. Thank you, Mr. Chairman. 

Again, I want to thank each of you for taking your time and 
being here today. We wish we had the time to chat with you indi- 
vidually, because you bring so much expertise to the table, but we 
are limited to 5 minutes. 

You know, one of the issues that we hear raised here this morn- 
ing — there is a little bit larger issue that I have been concerned 
about. And that is kind of the abuse of prosecutorial discretion we 
have seen that — and it is not just on the Federal level, it is on the 
State level. 

We have a lot of wonderful prosecutors, just like we have a lot 
of wonderful law enforcement officers, but we have to always look 
at those abuses in those situations where it is not justice we are 
looking at, it is just more prosecutions. 

And the weight of the resources that can be brought against a 
corporation or an individual can just have enormous intimidation 
factors, and sometimes we do not always get to justice. 

Mr. Weissmann, that is why I was really interested in one of 
your comments about the need for us to have more oversight in the 
charging decisions against corporations and individuals. I wonder 
if you could just elaborate on that just a moment for us. 

Mr. Weissmann. Yes. First I should say, as an assistant United 
States attorney for 15 years and serving on the Enron task force 
for about 3.5 years, I got to see first hand an enormous array of 
talent at main justice and people who have experience in making 
the determination about how to treat corporations. 
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The problem of white-collar crime is, in many districts, relatively 
new in light of what happened at Enron, so that you have a num- 
ber of U.S. attorneys offices now wading into a field that they 
frankly did not have a lot of experience in prior to Enron. 

I think it is important to have a system where people at Main 
Justice are evaluating how those decisions are made, because cor- 
porations are largely national, if not international, in scope. And it 
should not be the case that a company has to worry about the va- 
garies of whether a prosecutor in one part of the country is going 
to be applying a very different standard than in another part of the 
country. 

In many ways this applauds the Thompson memo and the Holder 
memo before it and the McNulty memo, because it is saying that 
there are valuable aspects to those policies, but I think, if you ask 
practitioners, they will tell you that they are not applied uniformly, 
by a long shot, around the country. 

Mr. Forbes. Mr. Sullivan, I was interested in your testimony 
where it seemed to indicate that prosecutors were actually request- 
ing a waiver before there was even a determination as to whether 
or not there was a crime that was committed. 

Has that been your experience? 

Mr. Sullivan. In all fairness, Mr. Forbes, prior to the promulga- 
tion of the McNulty memo, I had been in the first meet-and-greet 
meetings with representatives of the Government upon my first en- 
gagement, when I was asked if I would be sharing the results of 
my internal investigation. 

And the questions went so far as to ask whether or not I was 
representing the corporation, or whether I was a third-party inves- 
tigator, suggesting that from the very first, even if I were paid by 
the corporation, that I would be an individual who would not have 
a privilege relationship with that corporation. And the suggestion 
was it might be better if I was an independent contractor, as op- 
posed to an advocate. 

I took great pains in those discussions to explain to the Govern- 
ment that I could be forthright and candid with them, that I would 
proffer to them hard, factual information, that I would not try to 
spin the story, but I could do that as being an advocate for the cor- 
poration itself 

Mr. Forbes. And you could always deal with getting around the 
problem, if you wanted to, by offering the proffer in a situation like 
that, without having to provide a waiver. 

Mr. Sullivan. I b^egan most of these discussions by proffering as 
an attorney. 

Post-McNulty, I have still been badgered by the Government de- 
mands that my corporation, my client, my company compel the pro- 
vision of witness statements from employees under threat of termi- 
nation. 

Now, this is in direct opposition to the Garrity case, which com- 
pels that the Government cannot pursue such leverage or intimida- 
tion tactics with their own employees. Someone who refuses to 
speak or invoke is not going to be threatened with sanctions. 

I have had such requests literally within the past month. 

Mr. Forbes. My time is about up, but Ms. Mathis and Mr. 
White, in case we do not get another round, could you follow up. 
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maybe, with something in writing if you have experienced the kind 
of prosecutorial abuse in certain situations, and what your rec- 
ommendations might be on how we can get a balance on that, and 
suggestions for that. 

It is something we are very much concerned about, and I do not 
know if I will have time to get your answers in, but you can try. 

Ms. Mathis. Congressman, let me just, if I may, reflect on some- 
thing that Mr. Sabin said earlier. And that is that, since McNulty, 
there have been no formal requests. 

And what we think is happening, but there is no hard evidence, 
because it is not being kept by DOJ, is that what is happening now 
is it has gone underground, and there now are implicit require- 
ments that they be waived. 

And as the Chairman said earlier, if you are both at a standstill, 
but one person is given an advantage, whether it is in a golf game 
or around an oval track, then somebody has got an advantage. And 
the person who is left back here is left in the dust. And that is one 
of the main problems with McNulty. 

We would be happy to supplement our testimony. 

Mr. Forbes. Thank you. 

Mr. White. We will be happy to do so. 

We are getting anecdotal calls and reports from some of our 
members, who are saying that the practice is vastly different from 
the language of the McNulty Memorandum. It is more informal 
than formal. 

Mr. Forbes. Well, thank you. My time is out. 

Thank you, Mr. Sabin. I hope I will get some more questions 
later for you. 

Mr. Scott. Thank you. 

Mr. Conyers? 

Mr. Conyers. Thank you, Mr. Chairman. 

You know, this is a pretty one-sided hearing, in a way, for Mr. 
Sabin. You see, when bipartisanship comes together, things get 
pretty rough, don’t they? Because, this is pretty 

Mr. Sabin. I appreciate the opportunity to be here and have that 
dialogue. 

Mr. Conyers. Yes. Well, I want to try to lighten the environment 
for you, because I kind of sense which way this train is moving 
here. 

And before we start, I think we are in an almost corporate crime 
wave. There is nobody that wants to get on top of some of the 
criminal activity that has been going on the last, past number of 
years than I do. 

But the advantages and the below-the-radar activity that the De- 
partment can engage in is pretty clear. You can write this in red 
letter law all you want. 

But it is what — you know, when the U.S. attorney sits down with 
an attorney defending someone, they do not read back the Federal 
Code to each other. ‘You get the drift,” as they say on the streets. 

And so, what is happening right now is that we are overtaking 
a small, but important part of creating the level playing field. And 
that is what interests me so very, very much. 

When you get the American Bar Association and dozens of orga- 
nizations — progressive, conservative, corporate, civil rights — it 
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seems to me — and I listen to the tenor of the discussion among our 
colleagues — we do not always get this kind of bipartisanship in the 
Judiciary Committee. 

So, I would just like to ask Mr. White and the president of the 
Bar, is there some way we can take this medicine, you know, calm- 
ly and understand? Why doesn’t the attorney general see the light 
here? Or will this hearing help him? 

Mr. Sabin. Can I address that, sir? 

Mr. Conyers. Sure. 

Mr. Sabin. The attorney general actually spoke at the ABA 
white-collar crime gathering, conference, in San Diego last week 
and discussed the McNulty Memorandum with them. 

I am a member of the ABA. I am going down to chat with their 
litigation section next month. We appreciate the opportunity to talk 
through these issues. 

Mr. Conyers. That is great. 

Mr. Sabin. We are not 

Mr. Conyers. Whereas, the president is right here three seats 
down from you. [Laughter.] 

Mr. Sabin. Okay. Well, I would say that, to the extent that there 
are suggestions that practice is different from reality, we have not 
heard about that. So, if there are specific suggestions 

Mr. Conyers. Let me recognize her with the couple minutes I 
have left. 

Are there any ways that this different — everybody is sup- 
porting — I mean, you support the McNulty. But the fact of the mat- 
ter is, it is not sufficient. Is that the correct interpretation? 

Ms. Mathis. Congressman, the American Bar Association be- 
lieves, number one, in the basic jurisprudence concept of attorney- 
client privilege and all that in the common law it has done to back- 
stop our judicial system and to provide very limited privileges. 

But the privilege is not that broad. It does not cover facts. It does 
not cover a number of things. 

And we think that within that privilege, and the way it has been 
structured and reviewed by our judicial officers — mainly judges — 
that it is sufficient for the purposes of Department of Justice. 

It is so central to our system of Government that people be enti- 
tled to that, that to the extent McNulty and its predecessors violate 
those precepts, that they must be amended, and that, clearly, the 
way to do that at this point is through congressional legislation. 

Mr. Conyers. Absolutely. 

Richard White, would you like the last word? 

Mr. White. I certainly would agree with the ABA on that point, 
and would suggest to you that the attorney-client privilege is a 
privilege that should not be for sale, either for positive incentives 
or punitive responses. It is that basic to our system of justice and 
fairness. 

And it sort of hits me as somewhat peculiar that we would, 
under Sarbanes-Oxley and other appropriate legislative initiatives, 
require codes of conduct and ethical behavior in corporations and 
allow behavior that could be, under some circumstances, unethical 
and inappropriate to go on. 

Legislation is not only warranted, it is absolutely necessary. 

Mr. Conyers. Thank you. 
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Mr. Scott. Thank you. Thank you. The gentleman’s time has ex- 
pired. 

The gentleman from California, Mr. Lungren? 

Mr. Lungren. Thank you very much, Mr. Chairman. 

I mean, this issue came up about 2 years ago when Mr. Delahunt 
and I were concerned about it in the context of the Sentencing 
Commission’s recommendations, where, even though I believe it 
was a footnote, nonetheless, it was very obvious that there were 
going to be consequences as far as judges were concerned, following 
the Sentencing Commission guidelines as to whether or not a cor- 
poration basically gave it up — I mean, gave up the attorney-client 
privilege. 

And we joined together, along with others, to make our views 
known to the Sentencing Commission, and the Sentencing Commis- 
sion basically decided that they would not do that anymore. 

So, the second phase of it is the Justice Department. And I see 
we have one, two, three, four separate memoranda that have been 
in succession on this — Mr. Holder’s, Mr. Thompson’s, Mr. McNul- 
ty’s, Mr. McCallum’s. 

And I guess I would ask one question to the four non-DOJ rep- 
resentatives here, and just, hopefully, a very short answer, because 
I only have 5 minutes, as well. 

Is there any improvement that you see as a result of the memo- 
randum? That is, is the McNulty iteration of these memoranda an 
improvement for the Department? 

Mr. Weissmann? 

Mr. Weissmann. The short answer is that, in theory, it is an im- 
provement; and in practice I have seen no change at all. 

Mr. Lungren. Mr. Sullivan? 

Mr. Sullivan. Frankly, it is a little early to tell. 

On the waiver side, there has not been any specific request. On 
the indemnification side there have been requests made to me to 
retain employees under threat of termination in order to compel 
their statements. That is a violation, unacceptable. 

Mr. Lungren. Ms. Mathis? 

Ms. Mathis. It is not an improvement. Congressman. And one 
particular reason that it is not is, it has taken what might have 
been a formal request of a waiver — in other words, in the light of 
day — and it has put it back into an implicit request for waiver, 
where it is not as clear to see, nor will data be kept on it. 

But as the other witnesses have indicated, it is still ongoing, it 
is still pervasive. 

Mr. Lungren. Mr. Weissmann? 

Mr. Weissmann. I would agree with Ms. Mathis, that it is not 
an improvement. It is an attempt, but that is about all that it is. 
And our feedback is from our folks out in the field, that the prac- 
tice continues underground. 

Mr. Lungren. Mr. Sabin, I mean, based on that I have got one 
person who believes it is an improvement in words, but not in the- 
ory, another who said it’s being violated, one who said it is not an 
improvement and another one who said it is not an improvement. 

The very fact that Mr. McNulty felt it necessary to issue a new 
memorandum, and then, with the memorandum that accompanied 
the memorandum from Mr. McNulty, in which he said, we have 
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heard from responsible corporate officials recently about the chal- 
lenges they face in discharging their duties to the corporation, 
while responding in a meaningful way to a Government investiga- 
tion. 

Many of those associated with the corporate legal community 
have expressed concern that our practices may be discouraging full 
and candid communications between corporate employees and legal 
counsel. 

To the extent this is happening, it was never the intention of the 
Department for our corporate charging principles to cause such a 
result. And then indicates that they are, therefore, promulgating 
this new memorandum. 

What was the purpose of the memoranda? That is, the new 
memoranda? What do you say about those who say that, either it 
is insufficient, or that, while sufficient on its terms, it is being vio- 
lated in its practice, or thirdly, that all it has done is driven these 
decisions underground? 

And I guess the last way to ask that last part is, what are you 
doing to enforce this? If, in fact, you believe in this memorandum, 
what would you do to respond to the complaint that, in fact, the 
memorandum is being observed in its breach? 

Mr. Sabin. We believe that the McNulty memorandum strikes 
the right balance with respect to our ability to thoughtfully and ag- 
gressively investigate corporate wrongdoing. We believe that it is 
an improvement. 

And back to Congressman Conyers’ point, in terms of the long 
view of history, I believe that the Department’s attempts to trans- 
parently and thoughtfully articulate the manner in which it goes 
about its corporate criminal charging decisions will be viewed as 
sound and well-placed and well-grounded. 

The prosecutors around the country — not only in Main Justice, 
but in the 93 U.S. attorneys offices — take their duties and respon- 
sibilities to enforce those laws and protect the American investing 
public extremely seriously. 

We are not seeking to obtain waivers as a routine matter. We are 
not seeking to abrogate constitutional violations. 

We are seeking to ensure that we have full and complete under- 
standing of a factual nature, in order to make appropriate charging 
decisions as to the corporate and business entity. 

With respect to our means of enforcing it, we have had training 
and guidance, and continue to have such distributed to prosecutors, 
investigators and regulators around the country. Indeed, today, out 
in Salt Lake City, the securities fraud working group that is dis- 
cussing with those entities how to ensure that there is complete 
and full and accurate compliance with it. 

Prosecutors understand those duties and responsibilities. And 
when guidance is provided by the Department’s leadership, it is ex- 
pected to be followed. 

To the extent that folks here have suggested that it has gone un- 
derground, or that there is something going on below the radar 
screen, we welcome the referral of those specific matters to obtain 
concrete, specific data to address that kind of either implicit or 
“wink-wink, nod-nod” activity. 
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To the extent that what we have had in terms of specific data, 
is that prosecutors do care about what has been said — the career 
prosecutors around the country in economic crime sections and 
fraud sections, in the Criminal Division’s Fraud Section, at Main 
Justice — the ability to enter into a real understanding of how to 
implement it and enforce it. 

We ask for that time to make sure that it is done thoughtfully 
and appropriately. 

We have had five matters where we have had specific requests 
for factual information, category one type, narrowly tailored re- 
quests for the waiver of information. And we have had that mean- 
ingful dialogue between the Criminal Division and the respective 
U.S. attorneys office. 

Mr. Lungren. Thank you, Mr. Chairman. 

I would just say that, I think you understand there is a bipar- 
tisan concern that, as we go after corporate corruption, we do not 
in any way create a prosecutorial culture of coerced waiver, be- 
cause we happen to believe, on a bipartisan basis, that the attor- 
ney-client privilege is so important to the working of justice, the 
protection of American citizens, but also to promote actual legal 
compliance within a corporate structure. 

And I think you are going to find, on a bipartisan basis, we are 
going to continue to look at this and to see how it falls out. So, I 
thank you. 

Mr. Sabin. I appreciate those comments. Congressman. And we 
agree. I agree absolutely with what you just stated. 

Mr. Scott. The gentleman from Massachusetts? 

Mr. Delahunt. I thank the Chairman. 

And I, again, concur with the observations by the gentleman 
from California. I am sure you are aware that Mr. Lungren and I 
actually penned an opinion piece. 

But he has asked the questions — he has preempted me, because 
those really were the questions that I was going to pose. 

Let me acknowledge to Mr. White and Ms. Mathis that, from my 
perspective, you know, the attorney-client privilege is such a core 
value of American jurisprudence, that even if it should lead to 
great frustration, it has to be respected. This is so vital to our sys- 
tem of justice. 

But let me pursue with Mr. Sabin. I mean, as a prosecutor — and 
I know that Mr. Lungren was a former attorney general — we are 
very familiar with human nature. 

And human nature being what it is, aggressive prosecutors, who 
are passionate about a particular case or an investigation, eventu- 
ally, in my opinion, will slip into that gray area where all of the 
training and all of the guidance simply do not, will not accomplish 
the kind of enforcement that I am sure you would like to see in 
terms of compliance. So, that is my problem. 

Now, if you want to talk about a sanction and maybe civil liabil- 
ity, personal liability, the ability to sue the Government, you know, 
that is a different kind of enforcement. 

Guidance and training is wonderful. But when there is a clear 
sanction — and I am not talking an administrative sanction, nec- 
essarily, but a sanction that could be brought in a court of law by 
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a corporation — for those cases that seem to drift away from the ex- 
plicit guidelines enumerated, now, that is a different situation. 

I would suggest that, if you went back to Justice and did a sur- 
vey of assistant U.S. attorneys and others that are involved in this 
decision-making process, there would be real reluctance to accept 
that sanction — again, a real sanction. Because, I think it was Mr. 
White that — well, maybe it was actually yourself — that talked 
about, you know, reality and practice, there is a divergence there. 

And that is what I am particularly sensitive to, and I am sure 
members of this panel are, and as Mr. Lungren indicated, we will 
continue to monitor. But my own initial inclination is that — with- 
out revealing it in detail — is that Senators Specter and Leahy have 
an answer that I think respects the history of American jurispru- 
dence. 

Mr. Sabin, you are more than welcome to comment. The last time 
I think you were here, we were discussing cockfighting, if I remem- 
ber. [Laughter.] 

Mr. Sabin. Mr. Delahunt, you have a good recollection. 

Mr. Delahunt. Right. You were rather well-informed on 
that [Laughter.] 

Mr. Sabin. Well, I actually came up on a different topic. But 
since the other panel members were engaging in that, I think the 
Committee 

Mr. Delahunt. You are a renaissance man in terms of 

[Laughter.] 

Mr. Sabin. I appreciate the kind words that you say there. 

The Department appreciates that concern. I am aware of your 
op-ed with Congressman Lungren. I am aware of your prior pros- 
ecutorial background, as well as Congressman Lundgren. 

We respect and understand the concern that has been articu- 
lated. 

I would suggest that, let us look at the concrete, tangible data. 
Let us look at how it is implemented. Let’s look 

Mr. Delahunt. I understand. But, you know what? I mean, 
again the reality is, this data will only come in anecdotal form. And 
you welcome — and I am sure of your bona fides — referrals. 

But in the real world with defense counsel to make those ref- 
erences, there is a variety of motives that would dictate against 
that. 

I guess what I am suggesting is that it is really impossible in 
terms of defining a methodology that would give us that accurate 
data. And my own sense is that we just have to go on our sense 
of what the reality is and trying to understand human nature. 

Mr. Sabin. And I believe that prosecutors will follow Department 
directives, consistent with their ethical duties and responsibilities, 
to uphold the highest traditions and principle of the Justice De- 
partment. 

Mr. Delahunt. And I am sure the vast majority will. I am not 
suggesting otherwise. 

But we all know that there is always a percentage that will be 
so aggressive, that will extend — will go beyond the parameters and 
the boundaries that have been defined. 

And in our system of justice, the one thing that we cannot com- 
promise is the integrity of the system, because when we begin to 
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do that, we erode the confidence of the American people in our jus- 
tice system. 

Mr. Sabin. Don’t disagree, sir. 

Mr. Scott. Thank you. Thank you. 

The gentleman from Texas, Mr. Gohmert? 

Mr. Gohmert. Thank you, Mr. Chairman. I appreciate the oppor- 
tunity for having this hearing. And I appreciated the Chairman of 
the full Committee’s comments about the bipartisanship here in 
this Committee. We are pleased the Democrats would join us on 
this issue. And, anyway — a little inside joke. [Laughter.] 

Mr. Scott. Moving right along 

Mr. Gohmert. But moving right along. 

Mr. Delahunt. That was a very futile attempt at humor from 
somebody from Texas. [Laughter.] 

Mr. Gohmert. But one of the things that has concerned me the 
last week is noting that perhaps just an inquiry about anything 
that may have to do with cases pending may be deemed as an eth- 
ics violation, or perhaps an obstruction of justice. 

So, I hope that the holding of this hearing does not rise to that 
level that we are all potentially obstructing. 

But, anyway, I have been concerned about the sentencing guide- 
lines. Some of us remember when those were put in place, and the 
Supreme Court held that, absolutely, of course they are constitu- 
tional. 

And some of you, I am sure, remember an awful lot of Federal 
judges were very upset about that, but they got used to them. And 
then I did not hear a lot of complaints. 

And then the Supreme Court, since it is so consistent and they 
are so magnanimous in their incredible view of the law, came back 
and said, well, I do not know what we were thinking before, but 
it does not look constitutional to us now. 

But the problem is, you know, is the right of waivers were exac- 
erbated in 2004. To have that even come up as a consideration, a 
waiver of the attorney-client privilege come up in a sentencing sce- 
nario — well, you talk about a chilling effect on the claiming of at- 
torney-client privilege. 

And so, I have been a little out of the justice loop over the last 
few years, running for Congress and being here, and I am not fa- 
miliar with whether or not there has been any effect, been any con- 
sideration at all, in the sentencing aspects, especially in view of 
Booker throwing out the guidelines. 

As you are probably aware, we have considered the last couple 
of years, some people have been proponents of inserting legislative 
guidelines. I have been one of those that were encouraging, when 
we were in the majority, let us hold up. I am hearing Federal 
judges say they are not sure they need them. Let us see how the 
data goes from the sentencing, and determine whether or not we 
really need to interpose like that. 

I still am not sure about that. 

I would like, maybe starting right to left. 

Mr. White, any comments, anything of which you are aware, 
cases in which you are aware, that the non-waiver of attorney-cli- 
ent privilege may have been considered in any way in the sen- 
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tencing aspect, because I am sure you would agree, that would 
have a dramatic chilling effect if it were. Right? 

Mr. White. Well, it would. 

But, Congressman, from a practical standpoint, the chilling effect 
occurs long before sentencing. From a practical standpoint, the 
chilling effect occurs when I have employees who are reluctant to 
come forward in a code of conduct, ethical program, because they 
are concerned that what they say to me will be silver-plated over 
to 

Mr. Gohmert. Well, and I understand that. A lot of people have 
covered those issues. And I only have a few minutes, and I was 
wanting to get to the sentencing guidelines aspect. 

Mr. White. I think there are probably 

Mr. Gohmert. But has it been 

Mr. White. Sorry. I think there are probably others who, on the 
group here. I have not gotten directly involved in the sentencing 
aspect. And I think that Ms. Mathis and, perhaps, some of the out- 
side counsel would have more to say about that. 

Mr. Gohmert. Thank you for your candor, Mr. White. 

Mr. White. I will just pass to them. Thank you. 

Mr. Gohmert. Thank you. 

Ms. Mathis? 

Ms. Mathis. Congressman, I think it is instructive to note that, 
after the U.S. Sentencing Commission decided to voluntarily with- 
draw their guidelines about privilege waiver, that the Commodity 
Futures Trading Commission did the same thing. 

So, I will tell you that my sense is that, by not coercing or asking 
for the voluntary waiver of the privilege, that it has not had a dele- 
terious effect on the Sentencing Commission. 

The other point that I would make is that this is a little bit like 
shadow boxing, if I may, because the Department has said that, 
since McNulty, there have only been five requests for category one 
waivers, and there have been no requests for category two waivers. 

Now, if no one is asking for these waivers, then the question 
really does arise: What is wrong with legislation, which straight- 
out says that no agent or attorney of the United States may pres- 
sure a company or another organization to disclose confidential in- 
formation protected by the attorney-client privilege or work product 
doctrine, or to take some of these very draconian measures against 
its own employees? 

It is a rhetorical question. 

Mr. Gohmert. Well, my time is up and I still have not gotten 
an answer on whether or not — because, even though it is not a part 
of the guidelines, the guidelines are affected, as we have heard be- 
fore. It doesn’t mean that it is not being utilized. And so, maybe, 
if we have another round, I can get somebody to answer my ques- 
tion. 

Thanks. 

Mr. Scott. Did you want to continue responding? 

Mr. Sullivan. I am happy to continue. I second what Ms. 
Mathis 

Mr. Gohmert. Thank you, Mr. Chairman. 
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Mr. Sullivan. I second what Ms. Mathis has said about the 
guidelines and the CFTC. I had a role in submitting information 
for purposes of the CFTC’s report. 

I will try to directly answer your question by saying, in my expe- 
rience, the sentencing guidelines, by virtue of the revision, there 
has not been a significant, or any impact, frankly, on any clients 
that I have had. 

If I may say one more thing. I am very aware of the buzzer. I 
have heard that before. I think we may be able to simplify this dia- 
logue from the perspective of outside counsel. 

I am not here to suggest — and I don’t think any of my brethren 
are, either — that waiver is not sometimes good and useful. The 
1989 Salomon Brothers case, where the law firm of Wachtell Lipton 
decided to waive, in the face of pervasive and horrific facts, began 
the process. 

There are times to waive. If you have got a billion-dollar restate- 
ment and you represent the corporation, you might want to assist 
the Government for purposes of finding the individual, culpable 
wrongdoers. 

My point is, it is the corporation’s privilege. It should be the cor- 
poration’s decision. There should be no attempt to coerce on the 
part of the Government, and there should be no penalty for not 
waiving. It should be neutral, except if you choose to voluntarily 
waive; then you should be provided a benefit. 

Mr. Weissmann. I have nothing to add, because I agree with Mr. 
White. The issue for corporate criminal liability is one that arises 
at the charging phase, because for a company it is all about not 
being charged. 

And given the enormous hammer that the Government has, if 
there is a factor, whether it is to penalize or to reward based on 
a waiver, whether it be category one or category two, they are 
going to waive, because it is not viewed as voluntary. They are 
going to do everything they can to get every possible benefit, be- 
cause the indictment can kill the company. 

Mr. Sabin. One aspect that has not been discussed is deferred 
prosecution agreements, that the idea that there is this kind of co- 
operation, voluntary disclosure, or even limited disclosure with re- 
spect to the privilege, allows the Government to make informed de- 
cisions and to address not necessarily in charging with an actual 
criminal charge, but to have a deferred prosecution agreement as 
a result of that voluntary cooperation. 

So that addresses sort of the sentencing phase, which never actu- 
ally gets to a sentencing phase, because you have a compliance 
agreement, you have a monitor. Depending upon the specific cir- 
cumstances of a deferred prosecution agreement, that is one of the 
sort of spans between the charging nature and the sentencing 
phase. 

And the Department is continually working through those rela- 
tionships with experienced and sophisticated corporate defense 
counsel. 

Mr. Scott. Thank you. 

Mr. Forbes and I had about one additional question, and then 
part of my question. 
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Let me just make a statement that, Mr. Sabin, I think you indi- 
cated that there is, in fact, a difference in treatment between those 
who waive and those who don’t, creating a differential. 

And that did not come as a surprise to everybody, because every- 
body knew that to begin with. 

And I have always been intrigued by the idea that you cannot 
charge extra for using a credit card. However, you can give a cash 
discount if you pay cash, creating a differential between those who 
pay cash and those who use credit cards. 

But somehow you eliminate that problem by, if you call it a dis- 
count, it is okay. If you call it a punishment or a surcharge, then 
that is not okay. 

The fact of the matter is, so long as there is a differential, you 
can call it what you want. The people who do not get — who do not 
waive are, in fact, put at a disadvantage, and some would call that 
punishment for not having waived. 

And if everybody knows that that differential is there, you do not 
have to say it, that’s pressure. 

Now, my question is, to kind of put these kind of things in per- 
spective, what difference does it make to a corporation to get the 
cooperation? How much less of a penalty may they get? What are 
we talking about in terms of qualifying for the benefit? 

Mr. Sabin. Again, I reiterate, we are not — the Department of 
Justice is not pressuring corporations into waiving the privilege. 
We respect the privilege 

Mr. Scott. Everybody knows there is a differential between 
those who do and those who do not. 

Mr. Sabin. We reward cooperation for category one information 
that has been provided, voluntary disclosure information that has 
provided. 

In many instances, that is crucial information to ferret out the 
wrongdoing that is undertaken by individuals in the corporate enti- 
ty. 

Again, I go back to the larger picture. It is a nine-factor analysis, 
and cooperation is just one factor. And the waiver of the privilege 
and the shielding of culpable agents and employees are subparts of 
that totality of the circumstances analysis. 

So, all those factors go into informed prosecutorial decision-mak- 
ing. 

Mr. Scott. I guess my question was, what difference does it 
make to a corporation to get that cooperative designation, as op- 
posed to not getting that designation? How much benefit is it to the 
corporation? 

Mr. Sabin. And again, that is going to be fact-dependent 
upon 

Mr. Scott. Well, I mean 

Mr. Sabin [continuing]. Specific facts 

Mr. Scott. Are you talking about the fine will be cut in half, 
they will not get time in jail? I mean, what difference does it make 
for 

Mr. Sabin. I am not going to make a broad assertion as to the 
nature and extent of that. 

Mr. Scott. Okay, well, then let me 
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Mr. Sabin. It is going to depend upon the specific facts and cir- 
cumstances involved. And then you go to the pervasiveness of the 
misconduct, the complicity of management in the misconduct, the 
history of the corporation relating to that. All those factors go into 
the prosecutorial decision-making. 

Mr. Scott. Let me hear from some of the corporate counsel, be- 
cause those are the ones that are considering whether or not it is 
worth waiving. 

Mr. Sullivan? 

Mr. Sullivan. Thank you. Chairman Scott. 

The key issue for corporate counsel, for purposes of engaging 
with the Government in the light of potential misconduct, is to 
avoid a corporate indictment. 

My testimony did not discuss, but written materials do, why I 
think — and this is probably a topic for another hearing — my cor- 
poration should only in exceedingly rare circumstances ever be in- 
dicted. 

But nevertheless, the corporate company’s indictment has dra- 
matic, draconian ramifications. Its business suffers. Its stock price 
falls. Employees leave — well before conviction, well before there 
has been a determination of guilt beyond a reasonable doubt. 

So, that is the dynamic that corporate counsel fight to preclude, 
almost at all costs. 

And as I said before, if bad facts are pervasive, you need to en- 
gage to avoid an indictment. That is the Wachtell-Salomon case. 

If there is gray area, as I said in my opening statement, my obli- 
gation is to understand that the preponderance of — I am sorry — 
that the guilt beyond reasonable doubt and the presumption of in- 
nocence still applies in these contexts. And I need to understand 
the facts and to establish a credible defense. 

It is the gray area cases where, if I choose not to waive, I should 
not be penalized. 

Mr. Scott. Mr. White? 

Mr. White. Mr. Chairman, if a company is asked to waive, even 
before the investigation is complete, the value or the differential 
that you were talking about of waiving or not, cannot even be as- 
sessed by the company. 

So a knowing and/or intelligent waiver really does not take place 
at that level. You just waive or you do not get the benefit slash 
punishment. 

Mr. Scott. Thank you. 

Mr. Forbes? 

Mr. Forbes. Thank you, Mr. Chairman. 

Once again, I just want to thank all of you. 

And, Mr. Sabin, thanks for holding up under fire here. We want 
to make sure you know that we appreciate the great job that you 
and your office do in so many areas. We are just trying to get that 
balance and make sure we are protecting these rights. 

Mr. Sullivan gave a great summary of the whole waiver issue, I 
think, just a few moments ago. 

Mr. Sullivan. Thank you, Mr. Forbes. 

Mr. Forbes. And we really thank you for that. 

And I think what Mr. White and you are both saying is that, 
really, in a corporate situation the indictment really is the sen- 
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tence. And so, by the time you get there, the game is pretty much 
up. 

Mr. Sabin, we have talked about the concrete evidence that you 
would like to have, and I think everybody knows, they are not 
going to be able to get you that. And maybe that is something that 
your office could look at. Maybe you are doing it. 

But even getting data like the number, or keeping track of the 
number of waivers that are taking place, and doing them by dis- 
trict, so that maybe that gives us some patterns we can look at. 

And maybe you are doing that. I don’t 

Mr. Sabin. That is explicit in the memorandum 

Mr. Forbes. That was the 

Mr. Sabin [continuing]. To maintain written records and to have 

those records available 

Mr. Forbes. Maybe 

Mr. Sabin [continuing]. Both in the U.S. Attorney’s Office 

Mr. Forbes. If we could get a look at those at some point in 

time, maybe that kind of could help us, sir, see 

Mr. Sabin. Well, I am not going to 

Mr. Forbes [continuing]. The numbers. I understand. 

Mr. Sabin. But I am 

Mr. Forbes. I am just throwing it out, what helps. 

Ms. Mathis, a final question for you. We are trying to get that 
pendulum swing right. We do not want to go as far as our friend, 
Mr. Delahunt, was raising in terms of civil penalties. 

I know the ABA supports Senator Specter’s legislation. 

What is the mechanism for enforcement in that legislation, and 
what does the ABA recommend as an enforcement mechanism that 
strikes that proper balance? 

Ms. Mathis. Congressman, let me talk about it in general prin- 
ciples, because my understanding is that Senate bill S. 186 does 
not specifically have an enforcement mechanism. 

Mr. Forbes. But are you okay with that? I mean, do you feel 
that just having it in the legislation will be enough without any en- 
forcement mechanism? 

Ms. Mathis. The ABA’s position is that, it is important for the 
Congress, both houses, to put their own stamp on legislation, and 
that what you feel comfortable with is what you should do. 

But with regard to these types of prosecutorial misconduct, the 
common law has handled them often, by allowing the judicial offi- 
cer — the judge in the case — to determine. And so, that is a general 
precept that the ABA is supportive of 

However, if your legislation provides specific sanctions, we would 
be happy to work with your staff to look at what would fit within 
the normal contextual balance, as you point out, between the pros- 
ecutorial duties, and also the attorney-client privilege. 

Mr. Forbes. But you are pretty comfortable with leaving it up 
to the way the common law has handled it with discretion to the 
judge. 

Ms. Mathis. Yes, so the judge could deal with it, yes. 

Mr. Forbes. Thank you all so much. Mr. Chairman, thank you. 
Mr. Scott. Thank you. 

Mr. Gohmert, do you have other questions? 

Mr. Gohmert. Yes. 
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Mr. Scott. Okay, thank you. 

Mr. Gohmert. Thanks. 

I thought the gentleman’s analogy about gas prices with use of 
credit card, use of cash, was a great illustration. 

And I guess what I was trying to get to earlier, I understood all 
the other testimony. But if it were to come up at all in sentencing 
that this person either waived or didn’t waive, then there’s poten- 
tial for effect there. 

But just quickly, on the issue of sanctions, and Ms. Mathis, I 
think you made a great point that, it seems in so many areas of 
the law, if you just give the judge the power of enforcement, then 
it takes care of itself 

In Texas, several — and I had felonies and I had major civil litiga- 
tion as a judge. But I liked the discovery rule that finally it came 
to, because there had been so much abuse. 

But a discovery rule that gave the judge latitude to either pre- 
vent witnesses from testifying as a form of sanction, prevent cer- 
tain evidence from coming in as a form of sanction, or in the worst 
case scenarios, forcing — just outright dismissal. 

What do you think about some form of sanction in a rule like 
that? If I could get comments. 

Ms. Mathis? 

Ms. Mathis. Congressman, it seems that those are exactly the 
kind of sanctions in terms of increasing bad effects, consequences, 
of the request for a waiver or the use of material that came from 
a waiver. 

I also concur with the statements that Mr. Sullivan has made 
earlier. It may well be in a corporation’s best interest, but it should 
be in their interest to waive. 

But if a judge were to find that there was pressure for them to 
waive, then it would need to be done early. And I think that is 
something we have to remember, that it may not be at the point 
of going into a trial. It may be at the point of indictment. 

And so, we would have to think about how would a judicial offi- 
cer be involved prior to that indictment coming to the fore. 

Mr. Gohmert. Well, if it were prior to indictment, or at the time 
of potential indictment, I am not sure I can envision different de- 
grees. You know, either you get to indict or you do not. And I un- 
derstood the great point about sometimes an indictment is a death 
penalty to a corporation. 

Do you agree that different degrees of sanctions would be good 
for the judge to have? 

Ms. Mathis. In general, I am all for the judicial officer being able 
to have the full spectrum of opportunities for sanctions. 

Mr. Gohmert. Yes. Not just a death penalty, throw the case out 
or leave it. Yes. 

But at the time of potential indictment, do you see any other de- 
grees that I am missing, other than either you don’t get to return 
the indictment or you do? Are there any other measures that could 
be taken? 

Ms. Mathis. I am going to pass that one, if I may, to Mr. White. 

Mr. Gohmert. Mr. White? 

Mr. White. Thank you, Karen. 
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I am not sure I appreciate the pass, but I will give a pass at it. 
[Laughter.] 

Again, I will hearken back to one thing that Karen did say, and 
that is that we believe — I believe — that there is enough not only in- 
tellect, but commitment — and apparently bipartisan commitment — 
to establish an appropriate enforcement principle, whether the 
principle is one of referring to the discretion of the court to do cer- 
tain things on a pre-indictment basis, should it be found that 
there’s been some form of coercion, and that a right as trusted and 
as vulnerable as the right to attorney-client confidentiality has 
been breached. 

It would seem to me that that could become even a separate mat- 
ter for inquiry in an appropriate prosecutorial way. 

And I would suggest to you that there may even be ethical re- 
quirements for prosecutors who are aware that another prosecutor 
may have violated a constitutional right of someone to have the 
duty to step forward and do something about it. That is on a pre- 
indictment basis. 

On a post-indictment basis, you know, the bell has already rung. 
And it would seem to me that a court could take notice of inappro- 
priate behavior and act accordingly, either suppress certain evi- 
dence or impose certain sanctions, or some of the other things that 
you mentioned. 

Mr. Gohmert. Mr. Sabin, do you see different degrees of poten- 
tial sanction, even at the early indictment stage? 

Mr. Sabin. I would not concede that there is factual evidence 
that prosecutorial misconduct is occurring in this area, such that 
there should be a need for sanctions to be in play. 

We have the Office of Professional Responsibility for egregious 
misconduct violations, if and when they should occur. 

But to go back to the premise, I would strongly disagree that 
there is, as suggested here, some kind of concerted or widespread 
prosecutorial misconduct, requiring this Congress or 

Mr. Gohmert. And I appreciate that, Mr. Sabin. 

And I understand that. And I actually appreciate the DOJ taking 
this effort in order to try to minimize the potential for that kind 
of problem. 

But it still did not answer my question of whether or not, given 
that is the position, I do not have anything factual to start at this 
point. 

I am just saying, if there were a rule, would you like to have 
input? Are there different degrees of sanctions at the indictment 
stage? 

Mr. Sabin. Sure, in the theoretical 

Mr. Gohmert. Do you realize you may not be in the DOJ come, 
you know, January or February of 2009. 

Mr. Sabin. I am a career prosecutor, sir. So, I look forward to 
a long 

Mr. Gohmert. Well, you must have missed the hearing that was 
going on this week. [Laughter.] 

But that potential is out there. 

Mr. Sabin. The ability to link it to a judicial officer, when that, 
I do not see in the pre-indictment stage, other than in a grand jury 
context with a judge overseeing the grand jury having authority for 
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some kind of misconduct, would have a triggering mechanism for 
a judicial officer to be involved. 

Absent that, how does a court get involved in something that is 
merely an ongoing investigation? I do not see how you can link 
those two, at that investigatory phase, link it up with a judicial of- 
ficer. 

Mr. Sullivan. Mr. Gohmert, if I may? 

Mr. Gohmert. Well, I have to yield back to the Chairman at this 
point. I am out of time. But if the Chairman allows. 

Mr. Sullivan. Thank you, Mr. Chairman. 

In answer to your question and Mr. Sabin’s response, I think at 
the pre-indictment phase, if there were a sanctions provision and 
it can be showed that an aggressive prosecutor violated that sanc- 
tions provision, you could move to dismiss the indictment. 

You could allege in that motion that improper considerations 
were undertaken and adverse inferences were drawn by the refusal 
of the corporation to waive, that the request to waive itself was im- 
proper. 

You could submit that, even post-indictment, if such a motion 
would fail, that information obtained, or potentially to be obtained, 
through that request would be excluded for purposes of the pros- 
ecution’s case in chief. 

You could also suggest that the violating prosecutor be subjected 
to OPR — internal OPR investigatory review — as well as Bar sanc- 
tions, in accordance with the Bar jurisdictions where that person 
is admitted. 

So, I think there are a variety of efforts to be undertaken for pur- 
poses of chilling a willfully aggressive prosecutor who seeks to vio- 
late Senator Specter’s proposal. 

Mr. Gohmert. Thank you, Mr. Sullivan. Appreciate that answer. 

Mr. Scott. I would like to thank the witnesses for their testi- 
mony. 

Members will have an additional — if they have additional written 
questions, we will submit them to you, and ask you to, if we submit 
any additional questions, respond as quickly as possible. 

Without objection, the hearing record will remain open for 1 
week for the submission of additional materials. 

And without objection, the Committee stands adjourned. 

[Whereupon, at 11:10 a.m., the Subcommittee was adjourned.] 
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The Coalition to Preserve the Attorney-Client Privilege commends Chairman Scott, 
Ranking Member Forbes and the members of the Subcommittee for convening today’s 
hearing on the McNulty Memorandum's Effect on the Right to Counsel in Corporate 
Investigations. As we explain below, the McNulty Memorandum does not - indeed, 
cannot - solve the chronic “culture of waiver” that its predecessors, and similar 
governmental policies, have created. The only solution to this problem is federal 
legislation that simply and clearly prohibits U S. government employees, directly or 
indirectly, from pressuring organizations to waive their attorney -client privilege or work 
product protections or to take actions that adversely affect the rights of their employees. 
Until such legislation is enacted, the ability of organizations to promote compliance and 
to investigate possible noncompliance, and the Constitutional rights of their employees, 
will all continue to be profoundly impaired. 

Background of the Coalition 

The Coalition to Preserve the Attorney-Client Privilege is a uniquely broad and 
nonpartisan group of membership organizations with one thing in common: we are all 
deeply troubled by the corrosive effect that federal investigative and prosecutorial 
policies and practices regarding “cooperation” have had on four fundamental elements of 
the American system of justice: the attorney-client privilege, the work product doctrine, 
and the Fifth and Sixth Amendments. We have actively advocated against these 
government policies and practices before Congress, the U S. Sentencing Commission and 
the Department of Justice, and we were privileged to testify before this Subcommittee 
one year ago yesterday when it held it the first Congressional hearing on these issues. 

Developments Since Last Year’s Hearing Show the Merit of the Coalition’s Position 

Last year, the Subcommittee heard extensive testimony regarding the threats to the 
attorney-client privilege and the work product doctrine posed by the cooperation policies 
ofDOJ, the Sentencing Commission, and other federal agencies such as the Securities & 
Exchange Commission. Former Attorney General Dick Thornburgh and the other 
witnesses focused on DOJ’s “Thompson Memorandum” and emphasized that DOJ’s 
newly-issued “McCallum Memorandum” did nothing to ameliorate the adverse effects of 
the Thompson Memo. Members of the Subcommittee were uniformly skeptical of then- 
Assistant Attorney General McCallum’s defense of DOJ’s policies and practices, urging 
him to convey the Subcommittee’s deep reservations about them to the Attorney General. 

In the year since that hearing, the shortcomings of federal cooperation policies have 
become increasingly evident, and DOJ’s position has become increasingly isolated and 
tenuous: 
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• In April, the Sentencing Commission repealed its guidelines commentary that 
made waiver of privilege or work product protection an indication of 
cooperation.' This step was unprecedented for two reasons: the Commission was 
reversing a decision it had made only two years earlier, and it was doing so over 
strident DOJ opposition. 

• In June, a federal district court judge ruled that the Thompson Memorandum 
unconstitutionally violates the Fifth Amendment substantive due process right to 
prepare a defense free of government interference, and the Sixth Amendment 
right to counsel of one’s choice, because it rewards organizations that do not pay 
the legal fees of employees the government deems “culpable.”^ 

• In August, the American Bar Association adopted new policy opposing 
governmental cooperation policies and practices that impair the rights of 
individuals by inducing organizations to cut off their employees’ legal fees, to 
refuse to enter into joint defense agreements or otherwise share information with 
them, or to fire them if they exercise their Fifth Amendment rights in government 
interviews,'^ 

• In September, ten former Attorneys General, Deputy Attorneys General and 
Solicitors General, from both Democratic and Republican administrations, took 
the unusual step of writing a joint letter to Attorney General Gonzales asking him 
to revise the Thompson Memorandum to state affirmatively that waiver of the 
attorney-client privilege and work product protections should not be a factor in 
assessing cooperation. 

• Also in September, the Senate Judiciary Committee held a hearing in which 
witnesses again leveled broad-based criticism at DOJ’s cooperation policies and 
practices.^ Then-Chairman Specter and then-Ranking Member Leahy jointly 
excoriated Deputy Attorney General Paul McNulty for those policies and 
practices and for his unwillingness to concede that they might be problematic. 


^ The resulting recommendations were sent to Congress on May 1 , 2006, see 71 Fed. Reg. 28067, 28077 
(Mat’ 15, 2006), and took effect on November 1 of lastyear. 

- United Slates Stein. 47,5 F. Supp. 2d 330, 362-65, 367-69 (S.D.N.Y. 2006). 

■’ ABA Resolution No. 302. avaitahte at 

http://wwtv.abanct.org/buslaw/attomcyclicnl/matcrials/hod/cmprights_rccoiiimcndation_adoptcd.pdf. 

^ Letter to Hon. Alberto Gonzales rc Proposed Revisions to Department of Justice Policy Regarding 
Waiver of the Attorney-Client Privilege and Work Product Doctrine (Sept. 5, 2006), avaitahte at 
http;//wwtv. abanct.org/buslaw7attomcyclicnt/matcrials/065/065 .pdf. 

’ Hearing on “The Thompson Memorandum's Effect on the Right to Counsel in Corporate Investigations” 
(Sept. 12, 2006), available <7(http://judiciary.seiiate.gov/hearing.cfm'?id=2054. 
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• In December, Senator Specter introduced legislation - which he has reintroduced 
in this Congress - to prohibit government lawyers or agents from directly or 
indirectly seeking waiver or actions in violation of employee rights* 

• In February, SEC Commissioner Paul Atkins declared that he had “serious 
concerns” about the SEC’s “waiver-as-cooperation” policy embodied in the 
SEC’s “Seaboard Report.”™ 

• Just last week, the Commodity Futures Trading Commission issued a new 
enforcement advisory stating that the CFTC did not intend for its policies to 
adversely effect either the attorney-client privilege, the work product doctrine or 
the rights of employees.^ 

Against this mounting series of demonstrations that its policies are wrong-headed, DOJ 
has doggedly persisted in them. Four days after Senator Specter introduced his bill. 
Deputy Attorney General McNulty announced DOJ’s new “McNulty Memorandum. 

As discussed below, the McNulty Memorandum offers no material improvement over the 
Thompson Memo. Rather, it confirms that DOJ's governing strategy is to adopt cosmetic 
“reforms” calculated to undercut its critics, that it is either unwilling or unable to truly 
reform its own policies and practices, and that legislation is the only solution. 

Shortcomings of the McNulty Memorandum 

For all the prominent coverage it has received, the McNulty Memorandum makes only a 
handful of narrow changes to the Thompson Memorandum. Those changes are largely 
procedural, and do not meaningfully diminish the threat that the document poses to the 
attorney-client privilege, the work product doctrine, employee rights or - as a result - the 
ability of organizations to assure compliance or investigate possible noncompliance: 

• The memorandum requires approval by the U.S. Attorney (or the Assistant 
Attorney General for the Criminal Division) of waiver requests for “Category I” 
information, which it characterizes as “purely factual.”^ Included within this 


S. 186, the Attorney-Client Privilege Protection Act of 2007. introduced January’ 4, 2007. The bill was 
introduced on December 8 of last year as S. 30. 

' See Sara Hansard, Atkins Laments ‘Vulture of the Waiver, ” Investment News (Feb. 9, 2007), available 
ijrhttp:/A\wvv.inYestmentnews.coni/apps/pbcs.dll/article?AlD^/20070209/REG/70209023. 

^ Report of Investigation Pursuant to Section 21(a) of the Securities h'jcchange Act of 1934 and Commission 
Statement on the Relationship of Cmiperation to Agency hlnforcement Decisions, SEC Release Nos. 34- 
44969 and AAER-1470 (Ocl. 23. 2001), ax’ailable at lUip:.//\vwvv.sec.aov/liliaatioi:]/i.iivesUepori/34- 
44969iiLlm . 

^ Enforcement Advisory: Cooperation Factors in Enforcement Dmsion Sanction Recommendations (March 
1, 2007), available http://vvww.cftc. gov/filcs/cnf/cnfcoopcration-advisoiy'.pdf. 

Memorandum to Heads of Dcpaitmcnl Components and U.S. AUomeys from Deputy Attorney General 
Paul J. MeNulty QwXiXlQd Principles of Federal Prosecution of Business Organizations (Dec. 12, 2006), 
available ^jr http://www.cftc. gov/files/enf/enfcooperation-advisoiy'.pdf. 

" Id. at 9. 



120 


Coalition to Preserve the Attorney-Client Privilege 
March 8, 2007 
Page 5 


category, however, are “witness statements,” which are among the core 
communications protected by the attorney-client privilege.'^ The Coalition fears 
that approvals of Category I requests could becomejust as routine as requests to 
provide statutory immunity to witnesses, which require (and regularly get) similar 
approvals. More important, so long as the possibility of waiver demands exists, 
DOJ’s policy will continue hamper and chill corporate compliance programs and 
investigations. Notably, the memorandum states that a company’s refusal to 
accede to a waiver request regarding Category 1 information can be considered a 
sign of noncooperation. 

• The memorandum requires the Deputy Attorney General to approve requests for 
“attorney-client communications” and attorney opinion work product.* Again, 
however, the Coalition believes such requests could be commonly approved, and 
the simple prospect that they can be made hobbles corporate compliance efforts. 
Worse, while the memorandum says that prosecutors cannot hold against a 
company its refusal to provide Category II information, the document adds that 
the Department may always consider, and reward companies for, “voluntary” 
waivers of the protections attaching to Category 1 or II information.'^ Only a bar 
on such favorable consideration can prevent this provision from creating a 
competitive dynamic in which companies will feel inexorable pressure to waive 
because others have done so before them. 

The McNulty Memorandum generally abandons the unconstitutional practice of 
pressuring companies not to pay the legal fees of employees under investigation, but does 
so in the very narrow case of where a company has a legal obligation to pay such fees.*® 
Thus the much more common case - where payment of fees is discretionary but 
customary - would remain vulnerable to DOT coercion. And the memorandum makes no 
change whatsoever to prior language that has led prosecutors to force companies to avoid 
joint defense agreements with employees, to stop sharing information with them, and to 
fire them if they exercise their Fifth Amendment rights before the government.*’ 

The “race to the bottom” waiver dynamic that the McNulty Memorandum preserves 
demonstrates that the only way to protect the attorney-client privilege, the work product 
doctrine or employee rights is by forbidding DOJ not only from overtly making requests, 
but from even considering whether a company chose to waive or to take adverse actions 
against employees. The test of cooperation must be whether a company actually 
provided assistance to prosecutors, through the provision of unprotected facts or in other 


'-hi 

Id. 

“Mat to. 

“M. 

“ Id. at 1 1 (referring to "a corporation’s compliance with governing state law and its contractual 
obligations”). 

"id. 
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ways that do not require waivers, rather than whether it passed the ‘loyalty test’ of 
waiver. 

The Necessary Elements of Federal Legislation 

The Coalition strongly supports a federal statute that would prohibit any lawyer or agent 
of the federal government from: 

• Demanding, requesting, etc., that an organization: 

o Waive its attorney-client privilege or work product protections, 
o Not pay the legal fees of an employee; 
o Not enter into a joint defense agreement with an employee; 
o Not otherwise share relevant information with an employee; or 
o Fire an employee who exercises his or her Fifth Amendment rights in 
interviews with the government, or 

• Considering, when making charging decisions, whether an organization took or 
refused to take any of these actions. 

These prohibitions should extend beyond the DOJ, since the SEC and other federal 
agencies like HUD and the IRS continue to make similar demands of organizations. 

The Coalition has applauded Senator Specter for introducing his “Attorney-Client 
Privilege Protection Act of 2007” (S. 186), as it embodies these elements. There are no 
doubt other ways to implement these concepts legislatively. There are also issues that the 
Specter bill does not address, such as how these prohibitions could be enforced, that the 
Subcommittee may wish to consider. In any event, the key is for members of the 
Subcommittee to introduce legislation and to promote its passage in this Session of 
Congress. 

Conclusion 

Once again, we appreciate the Subcommittee’s leadership in taking on this grave threat to 
fundamental tenets of the American system of justice and to the causes of corporate 
compliance and individual rights. Democrats or Republicans, you are all lawyers first 
and thus grasp the need for action. We stand ready to assist you in any way we can. 
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The Decline Of the Attorney-Client Privilege in the Corporate Context' 

Survey Results 


Presented to the United States Congress 
and the United States Sentencing Commission 
by the Following Organizations: 


American Chemistry Council 
Association of Corporate Counsel 
Business Civil Liberties, Inc. 

Business Roundtable 
The Financial Services Roundtable 
Frontiers of Freedom 

National Association of Criminal Defense Lawyers 
National Association of Manufacturers 
National Defense Industrial Association 
Retail Industry Leaders Association 
U.S. Chamber of Commerce 
Washington Legal Foundation 

BACKGROUND 

The coalition of organizations listed above^ believes that the attorney-client privilege and work product 
doctrine as applied in the corporate context are vital protections that serve society’s Interests and protect 
clients’ Constitutional rights to counsel. The attorney-client privilege is fundamental to fairness and balance 
in our justice system and essential to corporate compliance regimes. Without reliable privilege protections, 
executives and other employees will be discouraged from asking difficult questions or seeking guidance 
regarding the most sensitive situations. Without meaningful privil^e protections, lawyers are more likely to 
be excluded from operating in a preventive (rather than reactive) manner. In today’s complex business 
environment, it is increasingly important to encourage business executives and even line managers to regularly 
— and without any hesitation — engage their lawyers in o(>en discussions about anything that concerns them in 
furtherance of assuring the corporation’s legal health. It is our belief that attorney-client communications, 
and the confidentiality that fosters those communications, are more important than ever, and laudably serve 
society’s and our legal system’s public policy goals. 

Our coalition has been very active in protecting the attorney-client privilege in the corporate context from 
govcrnmenral policies and practices whose daily applications, we believe, erode the privilege. Our work has 


' This survey is also available online at http://www.acca.com/Surveys/attyclient2.pdf 
The American Bar Association has also expressed shnilar views to Congress and the U.S. Sentencing Commission regarding 
the importance of preserving the attorney-client privilege and woilc product doctrine and protecting them from federal 
governmental policies and practices that now seriously threaten to erode these fundamental rights. The ABA has also worked 
in close cooperation with the coalition in the preparation and distribution of die surveys referenced in this document. 
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been advanced through educational programs, study groups and task forces, and various filings, 
communications, meetings, and testimony before authoritative bodies examining privilege erosions.^ 

In March of 2005, in response to increasing concerns expressed by in-house counsel and outside criminal 
defense counsel regarding their experiences with the policies and practices just noted, coalition members 
asked their respective constituencies to complete an online survey titled: “Is the Attorney-Client Privilege 
Under Attack?' According to the survey, approximately one-third of the survey respondents had personally 
experienced some kind of privilege erosion. This powerful finding offered some of the first empirical evidence 
documenting the difficulty — indeed, the Hobson’s Choice — that corporate clients confront when the 
government begins an investigation into an all^tion of wrongdoing and presumes that confidentiality should 
be waived, or when company auditors demand access to confidential information in order to certify the 
company’s books. The 2005 survey also found that: 1) clients may be increasingly unwilling to rely on the 
long-established protections of the confidentiality of rheir lawyer’s counsel (affirming the logic of the US 
Supreme Court’s insight that “an uncertain privile^ is no privilege at all”^); 2) companies that refuse to waive 
their privileges suffer consequences (being labeled uncooperative or obstructionist, even if they fully 
cooperated with every other legitimate request of the investigator); and 3) contrary to the claims of many 
prosecutors and other regulators, privilege waiver demands are neither uncommon nor rarely exercised. 

On November 15, 2005, the results of this survey were presented to the United States Sentencing 
Commission, which had begun to re-examine the commentary language regarding privilege that the 
Commission had inserted into Chapter 8 of the guidelines in the 2004 amendment process.^’ At that hearing, 
the Commission asked coalition members to help to gather additional information and data regarding the 
frequency with which governmental entities have been requesting chat businesses waive their attorney-client 
and work product protections as a condition for cooperation credit, as well as the effects of these waiver 
requests. In response to chat and similar requests for more detailed information about the erosion of the 
privilege, our coalition undercook a second, more detailed survey, and obtained an even greater response rare 
(more than 1,200) from our constituents. We arc pleased to present the findings of this second survey, which 
was designed to capture more detailed information about government and auditor requests and implicit 
expectations for privilege and work product waivers.^ 


Repteentatives from all of che organizations listed here have participated in previou-s testimony before the US Sentencing 
Commission on this issue, some both prior and subsequent to the Commission’s 2004 adoption of new commentary language on 
privilege in Chapter 8, which our organizations find offensive (see, most recently, hrtp://www.ussc.gov/AG£NDAS/agdl l_05.htm). 
Please visit each organization’s website or contact their staff for more information on educational programs, resources, and additional 
advocacy (including communication with Congressional leaders and their staffs, che Department of Justice. Securities & Exchange 
Commission, Public Company Accounting and Oversight Board, and others), whicii our organizations have engaged in to seek better 
proteaion of the attomey'dient privilege. 

An Executive Summary of the March 2005 survey may be accessed via the following links: for the in-house version; 
hcrp://www.acca,com/Survey.s/attyclient.pdf, and for the outside counsel version; http://www.acca.eom/Survey.s/attydieiit_nacdi.pdf. 
Based on feedback from those who read the previous survey results, this document provides in one place the combined 2006 results of 
both the in-housc and outside counsel surveys. 

^ Upjohn Co. V. United States, 4A^ U.S. 383 (1981). 

The USSC Comment ary to Section 8C2.5 (adopted in November of 2004) states that “waiver of atcorney-dient privilege and of work 
product protections is not a prerequisite to a reduction in culpability score [for cooperation with the government] ...unless such waiver is 
necessary in order to provide timely and thorough disdosure of all pertinent information known to the organization.” It is our position 
that the exception listed in the latter part of that sentence swallows the nila Under rhis exception, prosecutors arc free to make routine 
requests for waivers, and organizations will be forced routindy to grant them, because there is no obvious method by which the 
corporation can cliaflcnge the government’s assertion that waiver is “necessary.” 

In January 2006, the Association of Corporate Counsd directly contacted approximately 4,700 members, whose titles included the 
words cither general counsd” or “chief legal officer.” requesting them ro complete this web-based survey. Tlie web link to the survey 
was also made available ui ilic oialirion partners offering this summary and the ABA Task Force on Attorney-Client Privilege, which rn 
turn publicized it to the many groups participating in the Task Force’s endeavors, llic survey was “open” for approximately 2 weeks. 
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Survey Results 

We prepared two surveys with virtually identical questions except for some minor wording changes that 
reflected that one survey was for in-house counsel and one was for outside counsel.** Section I summarizes 
key themes emerging from the survey. Section II shows information on respondent demographics. Section 
III summarizes results shared by companies who have experienced government expectations to waive 
attorney-client privilege or work product protections and/or expectations regarding other employee actions. 
Section IV summarizes themes that emerged from the open-ended questions on situational experiences 
regarding privilege waiver and additional commentary' on privilege erosion. Quotes from survey respondents 
are also interspersed throughout the text as illustrations of the points made. 

I. KEY THEMES (additional disemsion fa&nm) 

■ A Government Culture of Waiver Exists: Almost 75% of both inside and outside counsel who 
responded to this question expressed agreement (almost 40% agreeing strongly) with a statement 
that a “‘culture of waiver' has evolved in which governmental agencies believe it is reasonable and 
appropriate for them to expect a company under investigation to broadly waive attorney-client 
privilege or work product protections.” (Only 1% of inside counsel and 2.5 % of outside counsel 
disagreed with the statement.) 

■ Waiver is a Condition of Cooperation: Fifry-cwo percent of in-house respondents and 59% of 
outside respondents confirmed that they believe chat there has been a marked increase in waiver 
requests as a condition of cooperation. Consistent with that finding, roughly half of all 
investigations or other inquiries experienced by survey respondents resulted in privilege waivers. 

■ ‘Government Expectation’^ of Waiver of Attorney-Client Privilege Confirmed: Of the respondents 
who confirmed that they or their clients had been subject to investigation in the last five years, 
approximately 30% of in-house respondents and 51% of outside respondents said that the 
government expected waiver in order to engage in bargaining or to be eligible to receive more 
favorable treatment. 


Five hundred sixcy-.six of the 676 responses to the in-housc version of the survey were received from the Association of Corporate 
Counsel emailing to 4,700 general counsel members; the remaining corporate a>utisd responses are from contacts initiated by the other 
groups. Also in January, the National Association of Criminal Defense Lawyers emailed the web link for the survey to irs 13,000 
members. NACDL ako posted the web link for the survey on its listscrv for white collar practitioners, which has approximately 1 ,200 
subscribers. The survey was also made available to approximately 5,000 members of the Business Law and Criminal justice scction.s of 
the American Bar Association. Five hundred thirty-eight outside counsel responded to this survey. 

Doth surveys induded 23 questions primarily seeking specific responses to multiple choice or yes/no questions, with 4 open-ended 
questions at the end seeking text responses with additional detail on situational experiences. Since the open-ended questions were not 
mandatory and did not “apply” to those who said they’d had no occasion to run into a privilege erosion situation, the number of 
responses to those questions was not as robust. 

This document offers the survey results in numbers and percentages that are approximated by rounding to the nearest whole integer. 
Summaries of broad themes and quotations drawn from the open-ended text responses are also included, but not all responses to those 
questions are included out a concern for confidentiality and to avoid unnecessary repetition. We believe the survey’s response rate can be 
considered robust; but since we are not an independent surveying company or statisticians, we can make no proffer that the sampling is 
statistically significant or representative of the entire profession. We can note tliat .statisticians have designated the Association of 
Corporate Counsel’s membership as statistically rcprcsaitative of the entire in-bousc Ic^l profession. 

* The majority of differences between the two surveys were in the information requested in the respondent demographic information 
categories, and in general question phrasing such as“yoiu company” for the in-house lawyers, and “your clients)” for the outside lawyers. 
No “substantive” differences between the surveys’ questions exists. If you would like a copy of the questions asked on the.se surveys, 
please contact Susan Haclcett at hackert@acca.com. 

^ The survey defined ‘government expectation’ of waiver a.s a deinand, suggestion, inquiry or other showing of expectation by the 
government that the company .should waive the attorney-client privilege 


125 


■ Prosecutors Typically Request Privilege Waiver — It Js Rarely Inferred by Counsel: Of those who 
have been investigated, 55% of outside counsel responded that waiver of the attorney-client 
privilege was requested hy enforcement officials either directly or indirectly. Twenty-seven percent 
of in-house counsel confirmed this to be trued^ Only 8% percent of outside counsel and 3% of in- 
house counsel said that they “inferred it was expected.” 

■ DOJ Policies Rank First, and Sentencing Guidelines Second, Among the Reasons Given For 
Waiver Demands: Outside counsel indicated that the Thompson/Holder/McCallum Memoranda 
arc cited most frequently when a reason for waiver is provided by an enforcement official, and the 
Sentencing Guidelines are cited second. In-house counsel placed the Guidelines third, behind a 
quick and efficient resolution of the matter,” and DOJ policies (Thompson/Holder/McCallum), 
respectively. 

• Third Party Civil Suits Among Top Consequences of Government Investigations: Fifteen percent 
of companies that experienced a governmental investigation within the past 5 years indicared that 
the investigation generated related rhird-j>arty civil suits (such as private antitrust suits or derivative 
securities law suits). Of the eight response options that asked respondents to list the ultimate 
consequences of their clients’ investigations, related third-party civil suits rated third for in-house 
lawyers. The first and second most common outcomes for in-house counsel were that the 
government decided not to pursue the matter further (24%), or that the company engaged in a civil 
settlement with the government to avoid further prosecution (18%). For outside counsel, the most 
cited outcome was crimiual charges against individual leadcrs/employecs of the company (18%), and 
a decision by the government not to prosecute (14%). “Related third party civil litigation” finished 
fifth (for outside counsel rcspoudcncs) with 12%. 

IL RESPONDENT DEMOGRAPHICS 

In-house: Almost 90% of the in-house counsel survey respoudents were General Counsel. Approximately 
40% indicated that the government (federal or state) had initiated some form of investigation into allegations 
of wrongdoing at their company during the past 5 years. Below is a summary of information on the in-house 
counsel respondent demographics. 

■ Company Type: Fifty-one percent of the respondents indicated their companies were privatcly- 
held/owned; 35% said their companies were publicly-traded but not in the Fortune 500; and 9% of 
respondents worked for non-profirs. Quasi-governmental entities and Fortune-ranked companies 
each represented 1% of the survey respondents, and less than 1% of the respondents said they 
worked for FTSE 200 companies. 

• Industry Group: Respondents were asked to identify the primary industry that best describes their 
client company’s main line of business and were given 22 response options. The top three industries 
selected were: Finance and Insurance (18%), Manufiicturing (13%), and Information Technology 
( 11 %). 

« Size of Law Department: Almost 90% of respondents had law departments of less than 20 lawyers; 
33% were solo practitioners, 46% had offices of 2-7 lawyers, and 10% had ofFices of 8-19 lawyers. 
Of the remaining respondents, approximately 4% had law departments of over 100 lawyers, and less 
chan 1% had law departments of over 500 lawyers. 

These demographics are significant in that they show that even among a general population of company 
counsel, almost half have experienced some kind of privilege erosion. The vast majority of these 
respondents who e^erienced privilege erosions do not work for mega-corporations with extremely high 
visibility and the potential for “blockbuster” failures; they work for a wide variety of differently-sized 
businesses, representing the full spectrum of industries. While the companies participating in the survey are 


Slxiy perceiu oriii-huuse cxiuiibcl who’d had experience wUh a waiver request responded “N/A” (nor applicable) to this question, 
suggesting they had not hcen present when priviltgc waivers were discussed. 
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obviously large enough ro afford full-time in-hoase counsel staff, only 1% of those responding worked fot 
Fortune 1000 employer/clients, and three-quarters work in departments with fewer than 8 lawyers. We 
coucludc that this sampling represents a breadth of experience from the “norm” of corporate America, and 
not just the perspective of the biggest companies, where the stakes and publicity attendant to the most 
prominent governance failures may attract disproportionate attention or be perceived as requiring setting an 
example” responses. 

Outside counsel: Seventy-one percent of those who answered the survey for outside counsel wete partners in 
law firms, and 40% practiced criminal litigation as their primary area of concentration (26% indicated civil 
litigation and 20% indicated transactional work as their primary practice areas). Sixty- three percent 
represented companies that had been subject to a criminal or enforcement investigation in the last five years. 
Further demographics show: 


■ Client Type: Results were distributed in the following categories: Privately-held or -owned 
with revenues of less than $200 million annually (22%); individual officers or employees of 
organizations (20%); publicly traded companies with more than $1 billion in annual revenue 
(12%); publicly traded companies with between $500 million and $1 billion in annual 
revenue (11%). 

■ Size of Law Practice: Thirty-five percent of respondents worked for firms of between 2 and 
20 lawyers. The rest of the responses were fairly evenly distributed among the following 
categories; solo (19%); 21-100 lawyers (17%); 101-500 lawyers (15%); more than 500 
lawyers (14%). 


As with the results of the survey of in-house counsel, these answers indicate that among a general population 
of outside counsel with a wide array of experience, both in terms of the types of law that they practice and the 
types of clients that they represent, 51% indicate that they experienced a demand, suggestion, inquiry, or 
other expectation of waiver by the government. A commanding 73% agree that a culture of waiver has 
evolved with respect to the corporate attorney-client privil^e. The sizable plurality of lawyers who answered 
this survey represented either smaller, privately held companies or individuals — thus belying the conclusion 
that waiver requests, demands, and expectations are a problem only for large, publicly-traded companies who 
are at the center of “headline” scandals. 

III. SUMMARY OF WAIVER EXPECTATIONS AND EXPERIENCES 

"Whether to waive the privilege has not been subject to discussion; 
the only question is how far the waiver will go. And, thus jar, there 
appears to he no limit. ” (Response to in-house counsel survey) 

*7 think the forced waiver and related policies have become a 
problem of Constitutional proportions. There are many examples of 
government pressuring companies to waive privileges, stop advancing 
legal fees, and make statements against employees, under pain of 
corporate destruction. . . . When I was a prosecutor, we recognized 
that big white collar cases are hard and that they should be. Now, 
the attitude seems to have changed, and if the corporation does not 
partner with the government to prosecute individuals, the 
government views it as obstruction. This view is becoming part of 
the culture, having begun with the Thompson, Holder, and USSG 

pronouncements. It’s simpfy tvrong ” (Response to outside 

counsel survey.) 
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A. Experiences relating to waiver 

Almost 60% of respondents identified government expectations of waiver of attorney-client 
privilege/communications as relevant to their personal experience with their clients. Of those respondents, 
almost 30% confirmed that they experienced a government expectation that the company should waive the 
attorney-client privilege if it wanted to engage in any form of bargaining or receive more favorable treatment 
from the government’s officials. 


Almost 23% of respondents said that a question regarding government expectations for waiver of work 
product protections was applicable to their situations. Of those respondents, around 45% said their clients 
had experienced a governmental expectation of waiver of work product protections if the company wanted to 
engage in bargaining or receive more favorable treatment. 

Responses regarding these experiences, including which agencies indicated an expectation of waiver, how 
these expectations were expressed, the type of requested material, justifications for waiver requests, and 
whether companies waived are summarized below. 

1 . AGENCIES REQUESTING WAIVER 

For both in-house and outside counsel, the U.S. Attorneys’ Offices were identified as the government agency 
that most often indicated an expectation of waiver. The survey asked respondents to identify which agencies 
indicated an expectation of waiver and were given a choice of seven enumerated agencies/ categories of 
agencies, as well as the opportunity to state that the question did not apply or to write-in a response. (About 
one-third of the in-house respondents and one-fourth of outside counsel respondents indicated that this 
question was not applicable.) The top agencies/categories identified as most often expecting waiver (in 
descending order) were: 


In-house counsel Outside counsel 


• U.S. Atcorncys’ Office 

• U.S. Attorneys’ Office 

. SEC 

■ Department of Justice - ‘Main’ (e.g., 

Antritrust or Criminal Fraud) 

■ Department of Justice-'Main’ 

(e.g., Antitrust or Criminal Fraud) 

■ SEC 

■ Other Federal Agencies (e.g., 

DOL, EPA, HHS, FEC, etc.) 

■ Other Federal Agencies (e.g., DOL, EPA, 
HHS, FEC, etc.) 

■ State Attorneys General Offices 

• State Attorneys General Offices 


"It is clear to me that this has become the ‘rage ' among prosecutors. 
...In effect, prosecutors are overriding the [evidentiary precedent] 
that the attorney client privilege is to be maintained. ” (Response to 
in-house counsel survey) 

“[An A USA told us] that he expected a full investigation and 
waiver of attorney-client privilege in order for my client to 
demonstrate that it was cooperating in an investigation into possible 
wrongdoing, including interviews of my client's outside counsel who 
provided advice contemporaneous to one of the events the AUSA 
wanted to investigate, lie also expected that we would conduct 
interviews of foreign personnel not subject to U.S. jurisdiction and 
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obtain documents that had only ever existed in foreign jurisdictions. 
He described a scorecard method he used ...he defined cooperation 
as the company conducting a full internal investigation, including 
interviewing outside counsel submi^ng a written report of the 
investigation to him, and giidng full waiver of the attorney-client 
privilege - and no joint drfense agreements with any other person or 
entity. He said that otherwise he would issue grand jury subpoenas 
and conduct the full investigation with DOf resources and it would 
be much worse for us if he had to do that. This was after he 
informed us that our company was NOT the target!” to 

in-house counsel survey) 

2. HOW WAJVER EXPECTATIONS WERE EXPRESSED 


Respondents were asked how prosecutors or enforcement officials conducting the investigation(s) have 
indicated that privilege waiver was expected. 


Only 1 1 % of outside counsel who said chat their clients had recendy been involved in enforcement actions 
where there was an expectation that their clients would waive privilege said that prosecutors never mentioned 
waiver as an expectation. Nearly three-quarters (73%) of outside counsel said that the expectation was 
communicated and not inferred. Of these, 26% said that “waiver was requested in a direct and specific 
statement, along with an indication chat waiver was a condition precedent for the company if it wishes to be 
considered cooperative.” Twenty-one percent indicated that waiver was “requested in an indirect statement 
that su^ested (without explicit statements) that waiver was encouraged and in the company’s interests.” 
Only 13% said that waiver was requested directly but without any indication that positive or negative 
consequences would flow from the decision to waive. 

Similarly, 66% of in-house respondents who indicated experience with this issue said that waiver expectations 
were communicated through direct and specific and/or indirect statements by prosecutors or enforcement 
officials. When waiver expectations were expressed, these in-house respondents said they were made using 
direct and specific statements more often than indirect statements. According to in-house counsel, direct 
statements with an indication that waiver was a condition precedent for the company to be considered 
cooperative occurred almost twice as often as direct statements indicating generally that positive or negative 
consequences would flow from the decision. 


“The very nature of the self-reporting schema (at use in many 
federal and state regulatory contexts) is waiver of privileges. ” 
(Response to in-house counsel survey) 

“My company restated its earning, after first notifying the SEC that 
we were about to do so. SEC’s Corp Fin referred the matter to 
Enforcement. During our first meeting with Enforcement, we 
described the internal investigation we conducted that led to the 
decision to restate. Enforcement expressed the opinion that ‘of course’ 
we would waive privilege as to the investigation report, as a 
condition of being deemed 'cooperative.'” (Response to in-house 
counsel survey) 
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‘'During an investigation by a state attorney general, we were told 
that we would be considered uncooperative and would not be able 
to settle with the agency unless we turned over lawyers' interview 
notes. " (Response to outside counsel survey) 


3. Kinds of materials requested in waiver demands 


On a 2:1 basis/' in-house counsel who experienced privilege waiver indicated that prosecutors or 
enforcement officials do not draw distinctions regarding attorney-client privilege and work-product 
protections and the kinds of materials these privileges protect. Outside counsel concurred with this 
observation by a margin of 4:3.'^ However, when a distinction is drawn in the course of a government 
investigation, both in-house and outside counsel respondents indicated again on almost a 2:1 basis'^ that the 
distinctions were made at the initiative of defense or corporate counsel rather than by the prosecutor or 
enforcement official. 


Respondents were asked about the types of privileged materials requested by the government in connection 
with attorney-client privilege waiver requests (as opposed to work product waiver requests). A choice of 1 1 
types of possibly privileged materials was provided and respondents could check all that had been requested 
in their experiences. Respondents could dso indicate that the question did not apply and/or include an 
additional text response. 

About 46% of the responses of in-house counsel and 82% of the responses for outside counsel were for 
choices other than the “n/a” or the write-in category options. Around 90% of both in-house and outside 
counsel responses (other than the “n/a” group) identified specific types of material that enforcement officials 
had requested, with around 10% indicating chat prosecutors or enforcement officials simply asked for 
complete waivers without articulating a specific material type. 

Materials believed to be protected by attorney-client privil^c and identified as most often requested by 
prosecutors or enforcement officials were (top 3, in descending order, for both categories of respondents): 

- Written reports of an internal investigation (16% for outside counsel; 21% for in-house counsel) 

■ Files and work papers that supported an internal investigation (13% for outside connsel; 18% for in- 
house counsel) 

• Lawyers’ interview notes or memos or transcripts of interviews with employees who were targets 
(13% for outside counsel, a tic with “files and work papers”; 13% for in-house counsel ) 

For in-house respondents, numbers 4 and 5 were: 

■ Regular compliance performance reports and audits (11%) 

■ Notes/oral recollections of privileged conversations with or reports to senior executives, board 
members, or board committees (10%) 

For outside counsel, numbers 4 and 5 were: 

• Notes/oral recollections of privileged conversations with or reports to senior executives, board 
members, or board committees (10%) 


" 68% versus 31%. 

56% versus 43%. 

66% versus 33 % for outside counsel; 63% versus 34% for in-house counsel. 
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■ Lawyers’ interview notes with employees who were not available for interviews by the government 
or memos/transcripts of the same (8%) 

As part of this same question, respondents could also choose three categories of material related to advice of 
counsel: advice contemporaneous with the conduct being investigated absent the assertion of an advice of 
counsel defense; same as foregoing but requested after an advice of counsel defense was asserted, and advice 
relating to the investigation itself (rather than the underlying conduct being investigated). The responses 
selecting these three types of material comprised around 15% of requests experienced by in-house counsel 
and 20% of requests experienced by outside counsel. According to outside counsel, enforcement officials only 
asked for communications with counsel pursuant to the assertion of a company s advice of counsel defense 
6% of the time, placing it eighth among nine types of requested material. 

Likewise, respondents were asked about the types of protected materials requested by the government in 
connection with work product waiver requests. Six types of material protected by work-product were listed 
and respondents could check all that applied. Respondents could also provide a text response. Of the six 
types, the three most often requested were: 


In-house counsel: Outside counsel: 


■ Results of written internal 

investigation reports (29%); 

• Interview memos with witnesses (30%); 

• Interview memos with witnesses 
(22%); and 

• Results of written internal investigation 
reports (25%); and 

■ Results of reports prepared by non- 
lawyers or contractors hired to 
investigate a corporate matter 
(14%). 

• Results of reports prepared by non- 
lawyers or contractors hired to 
investigate a corporate matter (16%). 


‘'Usually the government does not JustiJy its request. They 
want you to make their case for them. " (In-house counsel 
respondent.) 

“In my experience, government enforcement ofjicials simply 
have no respect for the attorney-client privilege and simply 
demand it he waived. In some cases, the demand seems to 
have been driven by sheer laziness and an expectation that 
we would do all the government's work for them .... ” (In- 
house counsel respondenL) 


4. Justifications proffered for waiver requests 

Sixty-two percent of in-house respondents and 48% of outside counsel who had been asked to waive 
indicated that government officials did not give a specific reason to justify their waiver requests. In a question 
asking for additional details on justifications when they were received, nine possible justifications were 
provided, as well as the opportunity to indicate that the respondent didn’t remember or wished to submit a 
write-in response. The top “justification responses” follow (in descending order): 


In-house counsel: 

Outside counsel: 

■ The government said waiver was 

• The government cited their internal 

needed in order ro ftcilitate a quick 

policies sanctioning privilege waiver 

and efficient resolution of the 

requests: The Holder, Thompson, or 

matter/because it would ease their 

McCallum Memoranda (18%) 

fact-finding process (19%) 
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> The government cited their internal 
policies sanctioning privilege waiver 
requests: The Holder, Thompson, or 
McCallum Memoranda (13%) 

■ The government cited the negative 
impact of non-cooperation by 
corporations as articulated in the U.S. 
Sentencing Guidelines (17%) 

■ The government cited the negative 
impact of non-cooperation by 
corporations as articulated in the U.S. 
Sentencing Guidelines (10%) 

• The government said waiver was needed 

in order to facilitate a quick and efficient 
resolution of the matter/because it 
would ease their fact-finding process 

(15%)'^ 


"US Attorneys indicted my company despite complete cooperation 
and waivers of [attorney-client and work product] privileges, and 
despite the fact that only two lower-level employees were indicted. ” 
(In-house counsel respondent) 

“ The Holder/Thompson policy and the Guidelines themselves 
have created an unintended result. To claim certain material 
rightjully to be privileged is now a bad thing, only someone 
hiding something would hide behind it. Waiving is a good 
thing. The result has lead to such erosion of the concept 
behind a claim of privilege as to bring shame to whomever 
would make it. " (Outside counsel respondent) 

“[The Sentencing Guidelines] came up at the first meeting 
with the VS Attorney or the second meeting. " (Outside 
counsel respondent) 

"[The Sentencing Guidelines] were mentioned in a not-so- 
subtle threatening manner. ” (Outside counsel respondent) 

"Prosecutors casually refer to Thompson and the Sentencing 
Guidelines. ” (Outside counsel respondent) 

‘‘[The Sentencing Guidelines] were specifically discussed as 
a negotiating tool for a better or for any deed. ” (Outside 
counsel respondent) 

‘‘[The Sentencing Guidelines] were cited in pre-indictment 
settings re: possible penalties if no cooperation. ” (Outside 
counsel respondent) 

“ Waiver as an indictator of co-operation under the 
Guidelines was specifically mentioned. ” (Outside counsel 
respondent) 


For outside counsel, the next most frequently cited justifications were; (4) privilege did not apply because of a crime-ftaiid 
exception (11%); (5) no reasons were offered — thedemand was simply made (10%); (6) information protected by privilege 
was necessary to the investigation (8%). Susan: complete. 
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5. Waiver AND TIMING 

Asked whether their clients ever waived the attorney-client privilege, approximately 52% ofin-house counsel 
but only 23% of outside counsel said that they never had occasion to consider the issue (either because they 
had not been subject to an investigation in the last five years or because waiver was not an issue in any 
particular representation). When clients did have occasion to consider waiver and decided to waive, the 
top two of six reasons (for both in-house and ontside counsel) that the client decided to do so were: 

■ Government officials’ stated expectations that waiver would be required for the company to be 
treated as cooperative (37% for outside counsel, 30% for in-house counsel), and 

• Government officials’ unstated but perceived expectations that the company would not be treated as 
cooperative if waiver were withheld (27% for outside counsel, 28% for in-house counsel). 

In addition, when clients waived, the most frequent point in the process for waiver was during the 
government’s fret-finding process (36% for inside counsel and 27% for outside counsel): waivers were most 
likely provided at this point when the investigator raised concerns that the investigation could not be 
completed through gathering non-privileged information. For in-house counsel, the next most frequent point 
for waiver to occur was during the first meeting or communication with the government: around 26% of 
waivers at that stage were at the government’s request or implicit suggestion, as opposed to 8% which were 
offered by the client without formal prompting or demand (on the presumption that privilege waivers were 
expected). For outside counsel, the second-most frequent point for waiver to occur was during the bargaining 
and charging decision (25.5%). Twenty percent of outside counsel said that the decision to waive was made 
during the first meeting or communication with the government at the government’s su^stion, with and 
only 11% said waiver was offered without prompting or demand. According to all respondents, about 10% of 
the waiver decisions were made when the problem first surfaced - before any contact with enforcement 
officials. Approximately 8% of in-house respondents and 5% of outside counsel indicated that their clients 
do not assert the privilege. 

’'My experience ...is that government agencies routinely ‘blackmail’ 
companies with threats of indictment, fines, etc., in order to get 
them to waive privilege and take other actions (discharge of 
employees, and so forth). This was true in my dealing at the 
federal level with agencies (FTC, for example) as well as with 
federal and state prosecutors. ” (In-housc counsel respondent) 

"Federal prosecutors in particular have begun to treat waiver as 
almost synonymous with cooperation. ” (Outside counsel 
respondent) 

"The decision by a client to waive the privilege is always agonizing. 

In part, it has to do with the unexpected . . . the law on partial 
waiver is so unclear, does a decision to waive once ever stop? What 
will other agencies or third parties do if they get the material? How 
will an internal investigation ever be conducted in the future if 
employees fiel the company has ’betrayed’ them? It’s the easy case 
when the company has identified a discrete problem. When the 
government seeks this material, however, the extent of the problem is 
usually not known. "(Outside counsel respondent) 


B. Experiences relating to employees 


Eighteen perceni of ouiside counsel and 6% of in-house counsel said that their clients did not waive the privilege but 
instead asserted their rights when Faced with pressure to waive. 
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Respondents were asked whether the government had ever indicated certain expectations with regard to 
employees during the course of a governmental investigation. Around 60% of outside counsel indicated that 
this question applied to their own experiences. (Around 10% of in-house respondents to this question 
indicated that it applied.) Outside counsel who responded to this question said that they had experienced 
the following government expectations or demands with regard to employee actions; 

• Not advance legal expenses (or agree to reimburse) to a targeted employee (26%); 

■ Not enter into, or breach, a joint defense agreement with a targeted employee (24%); 

■ Refuse to share requested documents with a targeted employee (21%) 

• Discharge an employee who would not consent to be interviewed by the government (16%) 


"The bluest issue is the pressure that the government puts 
on companies to terminate employees under investigation 
(long before any status determination is made) and then not 
to cover legal fees for loyal employees. A criminal 
investigation can bankrupt an individual quickly leaving 
them unemployed and destitute. The government does not 
want people to have adequate and competent counsel. ’’ 
(Outside counsel respondent) 


"[BJecause of prosecutor demands for cooperation, corporate 
attorneys ofien decline to provide access to key documents 
critical to prepare a wholly legtimate defense based on 
actual facts. Government policies are tnterfri ng with the 
defense function, and will lead to increased charges against 
individuals who should not be charged. "(Outside counsel 
respondent) 


"The culture (f 'cooperate or be fired’ has severely impacted 
the ability to represent executives in corporate investigations. 
(Outside counsel respondent) 


IV. SUMMARY OF WRITE-IN SITUATIONAL EXPERIENCES AND ADDITIONAL 
COMMENTARY 

As noted above, some of the respondents completed open-ended text questions offered at the end of the 
survey, in which the survey requested them to provide examples of experiences they’d had with privilege 
erosion and to provide feedback on the general subject. Hi^li^ted below are a few of the many illuminating 
responses to these questions. 


In-house counsel: 


‘'In connection with a routine SEC investigation we were told that if we did not produce e-mail the matter 
would be referred to enforcement (i.e., the only wrongdoing would he failure to produce the e-mail - there 
was no other allegation of misconduct). When we produced our e-mail with a privilege log, we were told that 
the privilege log was insufficient because it did not describe the content of the e-mails not produced (which 
on advice of our outside securities counsel, a major law firm, wc were advised could serve to waive the 
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privilege). After a conference call in which SEC attorneys advised us that they did not recognize the work 
product doctrine and that internal compliance investigations were not privileged, we ended up simply 
producing most of the e-mails without asserting privilege because ‘we had nothing to hide . 


“The company for which I work has commissioned an investigation of alleged accouneii^ improprieties. The 
investigator is sharing its work with several outside regulators including the ^.C and DOft All expect, and 
have received, a great deal of privileged material through this process. Whether to waive the privilege has not 
been subject to discussion; the only question is how far the waiver will go. And, thus far, there appears to be 
no limit. From speaking with my in-house counterparts, I know that my experience is not unique. 


“Gov[ernment] lawyers and investigators have asked - demanded - that we produce attorney notes of 
interviews with employees as well as internal srudics thar constitute work product. 


“The government investigated our company starting about four years ago. At the request of the FBI agent, 
with her suggestion that it would help us to cooperate, we proffered several upper level employees lor them to 
interview... About a year later, the government executed a warrant on our office. They seized an entire closet 
hill of legal documents, most of which were not related to the investigation or appropriately seized under the 
warrant. They returned copies of all of the documents after numerous requests, but never returned the 
originals .... Over the next two years, requests were made to interview several employees and repeated 
requests for information were made. It was repeatedly outright said or implied that cooperation would make 
things easier for us... Prior to joining this company, 1 worked for the government. I feel that the govern^nt 
has behaved inappropriately and Illegally with respect to this ongoing investigation. They have abused their 
authority and terrorized our employees — ” 


" . . .The real concern goes [to how the] judiciary . . . react to and support such activities. Our matter 
on an alleged credit fraud charge that spread from the accused's business to his family and any attorney he had 
ever engaged. It was as if the government forgot how to spell privilege. They improperly sought and obtained 
warrants and subpoenas for everything, including protected matters. Eventually the matters were quashed, 
but only after significant effort.” 


“We produced the documents because the privilege claim was not beyond doubt and because we wanted to 
be viewed as cooperative.” 


“Our general practice is not to waive[] AC or work product protection. However, m circumstances m which 
a prior opinion of counsel was obtained and an 'advice of counsel' defense exists we will consider waiver ot 
that opinion dnring the charging decision process. 


“Wc are forced to practice in a world where we cannot expect that any privilege will be respected by 
government investigators. In addition to a chilling effect on communications with between the ‘^hent and t c 
lawyer, waiver of privilege subjects companies to disclosure of drese materials in litigation, potentially causing 
grievous harm to the company.” 


“The assault on privilege seems to me deeply mis^ded from a long- or mcdium-term policy standpoint. 
Counsel serve a critical role in encouraging compliance and transparency. These current policies run a 
significant risk of chilling attorney client communications in the fijture which will heighten, rather than 
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reduce, compliance risks. Simply, this is a terrible idea which is solving a problem which doesn't exist - . . . 
agencies can proceed with their investigations on the basis of evidence obtained through [other means].’ 


“The fear of privilege waiver has curtailed my abiHty to frankly and strongly direct my colleagues in areas of 
risk. I can no longer send memos that say: "under no circumstances may you do this, " or the like, for fear of 
reprisal [in the future] . My inability to speak forthrigjidy forces my advice to be sugar-coated in ways that I 
believe lessen my power and effectiveness to force others to do the right thing. . . . When things appear as if 
they will be highly sensitive, I carefiilly retain outside counsel, often in matters I could handle better 
internally, thereby wasting significant not-for-profit dollars because of the government's inappropriate 
intrusion in this formerly sacrosanct land.” 


“Outside counsel urge their retention in part because they contend in-house counsel cannot assert the 
privilege as effectively as outside counsel.” 


“The privilege was established so persons could seek competent legal advice and thereby understand their 
rights and obligations under the law. To treat corporations differently creates the specter that companies 
won't seek appropriate legal advice, as they have no ability to feel confident in the confidentiality of their 
communications.” 


“Our corporate strategy is to have in-house couttscl active and involved in business deals early and often. Wc 
have found that this significantly minimizes the risk that employees engage in questionable behavior. This 
‘prevention’ strategy demands on open dialogue with employees. DOj demands for waiver have a chilling 
effect on our employees seeking out in-house counsel to discuss potentially tricky legal situations. We depend 
on open lines of communication with employees and these are being strained by DOJ 's policy and their push 
to alter the Sentencing Guidelines. We should have policies in place that encourage dialogue with employees. 
DOJ's waiver pnsh is short sighted and counter productive.” 


“It is my opinion chat the concept of the government asking any person (either individual or corporate) to 
waive attorney-client privilege in order to facilitate their investigation is a travesty of justice. The attorney- 
client privilege is there as a means to have open discussions between the client and their attorney regarding all 
possibilities. To allow for this type of request will merely result in many corporations no longer including in- 
house counsel in important decision making processes which may in fact lead to even more wrongdoing.” 


“In ray experience, it is remarkably difficult for corporations and their employees to get legal advice in today’s 
environment. There is a clear expectation — sometimes unspoken, often spoken — that any communication, 
privileged or not, will be shared with the government. There is no balancing of the advantages of waiver 
against the risks, including the company's ability to defend itself in ongoing civil litigation. This puts company 
counsel in a completely untenable position, nnable to give or seek advice freely. The important purposes 
behind the privilege are simply being ignored.” 


“I think the government's policy and position that companies should/must waive privilege and threatening 
criminal sanctions if they refuse ro cooperate from the outset is frighteningly wrong, unconstitutional, over- 
reaching by the government, misguided, and is serving to undermine the efficacy of our system of 
jurisprudence and the assumption of innocent until proven guilty.” 
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“Reviewing the reports of waivers and requested waivers in the general press and in the legal periodicals has 
had a chilling effect on my function as general counsel. I warn our senior managers regularly that they should 
not count on having any privilege regarding their communications with me. We try hard to follow the law at 
this organization, so criminal prosecution is not a concern. What is a concern is that the continued erosion of 
privilege in prosecution by state and federal agencies will spill over into the civil arena. We are in a business 
sector in which litigation is common and the stakes are often very large. The self-censoring I feel compelled to 
do at this point hindets the company’s ability to protect against or plan for anticipated claims. 


“While 1 have not experienced any problems, privilege erosion is a real fear that affects how we do business. A 
free and open dialogue between counsel (in house and outside) and management is critical to any business, 
aud if the privilege becomes even more endangered, it will have a crippling effect on how we conduct our 
business.” 


“As a result of our experiences, we now routinely advise our clients that there is not such thing as information 
protected by the attorney client privilege. Although I have no belief that the prosecutors requiring the waivers 
understand what they have done, within a matter of a few years, these attorneys have utterly eviscerated the 
attorney client privilege and undermined the most im|>ortant as|>cct of the attorney client relationship. As a 
result, instead of advancing the interests of the public, government attorneys have now created a situation 
where clients are going to be less, not more, forthcoming; a result that will only lead to more corporate 
misdeeds.” 


“At this stage, much of the damage is done--onc has to conduct aflajrs, take (or not) notes, write 
communications and obtain information on the assumprion that there will be no protection. In that 
environment, lawyers are already much less effective in discovering information and counseling compliant 
conduct.” 


“That waiver may be just ‘a factor’ in the determination of cooperation as mitigation under the Guidelines is 
very little - in fact, no - comfort at all.” 


“The government is out of control. The Bar and the Judiciary should stand up and recognize this is wrong. 
Individual companies cannot affotd to do it on their own; the stakes are too high. 


“We are involved in several investigations/subpoenas/lawsuits in which AGs, DOLs, or other regulators have 
retained plaintiffs firms and are using their state powers to demand production to those firms of documents 
we would not produce in discovery. Some of those law firms are paid on contingency basis. They typically 
ask for investigation reports.” 


“From discussions with other general counsel, top law firm partners, and reading case law, it appears that 
failure to 'cooperate’’ with federal investigators will incur theit wrath, whether it's obstruction of justice 
charges, increased fines/penalties, new charges, character assassinations, pressure on a company to terminate 
an employee, ptessure to have a state bar "review” an attorney’s conduct, etc. (translation of cooperate 
meaning, waive the privilege and work-product protection and give them everything they ask for; asserting 
one's rights is seen as trying to defy the federal government). This is frightening (the federal gov[ernment] 
becoming more like a police state) , and just the threat of such action from the feds changes the way attorne)'s 
and their clients work together, and changes the defense strategics when handling such issues — all for rhe 
worse with regard to the Constitutional and legal rights of individuals and companies. The law becomes a 
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weapon wielded by the fed.'? against the "people," and the protections chat people and corporations arc 
entitled to become a meaningless facade.” 


“It is clear to me that this has become the "rage" among prosecutors. Frankly, if this is to be the expectation 
of all prosecutors in corporate criminal investigations, then it will essentially eliminate the privilege as to 
corporations in all of those cases. Indeed the waiver has also become prevalent in grand jury work with 
individuals in which the prosecutor hints at avoiding tai^t status if the individual will waive his attorney 
client (and rcporter/source) materials. In effect, prosecutors are overriding the legislative decision that the 
attorney client privilege is to be maintained.” 


“On more than one occasion in small group meetings with government lawyers, such as in discussions of the 
requirements and expectations under Sarbanes Oxley, government lawyers have stated in absolute terms that 
they expect complete, open and full cooperation and that any actions, including assertions of privilege, 
significantly affect their assessment of cuIpabiUty, the level of fines or civil or criminal penalties that should 
apply.” 


“The attorney/clienc privilege is critical for clients, because they need to be frank with their attorneys in order 
ro obtain accurate advice. If the privilege is not there or i.s likely to be waived, the client may not inform its 
attorneys of all the relevant facts. The heavy-handed "requests" for waiver of the attorney/client privilege, 
with heavy penalties levied for failure to "cooperate," will undermine the administration of justice in the long 
run. These requests are not feir or appropriate.” 


“The DOJ routinely ignores the role of cotporate counsel in establishing the ground rules for 
communications with company employees and the ri^ts of both the company employee and the company of 
having a company lawyer present during questioning.” 


“Waiving privilege through coercion is bad policy. It prevents an in-house artorney from advising his/her 
client the company. It interferes with the company’s and employees’ rights ... .If the government can t make 
a case without waiver, then perhaps the case isn't that strong. [They already] have a large club they can use 
to access company records and interview employees, far beyond what is available in civil litigation. 


“The balance of power in America now weighs heavily in the hands of government prosecutors. Honest, good 
companies are scared to challenge government prosecution for fear of being labeled uncooperative and singled 
out for harsh treatment. See Arthur Andersen for detail5...oh ycah...they cease to exist.” 


“Currently, during the course of annual audit by a big 4 public accounting firm, the firm has demanded that 
the company waive privilege by turning over a legal memorandum prepared by outside tax counsel. The 
[accountants have] taken die position that their review of the memorandum is "necessary" to complete their 
Sarbox internal control review. We have been informed that our failure to waive will result in the firm not 
issuing a clean opinion in connection with our lOK. The firm has cited litigation as support for its position. 


“Auditors are asking for privileged information in connection with reviewing the company's accrual of 
potential or conringenc liabilities; opening the door even before investigations start. Need accountant client 
privilege in addition to attorney client privilege.” 
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“Where we see the most potential for privilege erosion is during our regular interactions with our external 
auditors who arc asking for more and more information impin^ng on attorney/ client privilege. . . 


“Privilege should be maintained inviolate, and pressure brought to force waiver should be prevented. If a 
company chooses to waive the privilege it should be purely voluntary and not coerced. 


“I believe the issue of government supported waiver of attorney-client privilege and work-product is one of 
the most critical issues facing in-housc companies, and, indeed, companies, today. Waivers will cause nt)n- 
lawyers to avoid consultir^ with lawyers because to do so would expose the company to civil and/or criminal 
prosecution. The net result will be ro reduce the effectiveness of counsel, particularly in-house counsel, and, 
ultimately, increased violations of regulations and rules.” 


Outside counsel: 


Two responses in particular to the long-answer questions in tbe outside counsel survey are discursive and 
thoughtful, and merit reproduction in their entirety; 


“My practice focuses exclusively on environmental crimes cases most always being conducted out of the 
Environmental Crimes Section at the DOJ, an office I used to head. For many years now, dating back to 
the end of the Bush 1 administration the Section has become increasingly aggressive in demanding a 
waiver of the privilege, most always excluding materials on strategy, direct advice to the client and mental 
impressions of the lawyers. Everything else must be turned over. Sometimes explicitly, more often subtly 
it is expressed that the waiver is a condition for even entering into plea negotiations. In no case have T 
ever felt that the client received any benefit for the waiver (or for that matter overall cooperation), rather it 
had evolved over time to be an expectation that the client has to waive. More to the point, any claim of 
privilege or refusal to waive implies that something is being hidden from the government and that before 
a case can be concluded, the government must have that information even where it duplicates , for 
instance, information the government already has in its possession through the grand jury or otherwise. It 
hflgi become so prevalent as to be casual. To fail to waive is to impede, it is said, often with the suggestion 
that a decision not to waive is to obstruct, I have been on many panels on this subject and 1 always hear 
the gov't representatives describe their request in sterile tones as if there were only infrequent demands for 
a waiver and then only when there was no other way for the government to obtain the evidence in 
counsel's possession. Something is missing in the discussion. The give and take with line prosecutors 
never sounds like the supervisor's view of how and when the demand for waiver takes place. What s more 
invidious in my view is how the concept of waiver/cooperation has made any suggestion or discussion of 
the concept of privilege a ‘dirty word.’ Prosecutors act as if a claim of privilege were an implement of the 
crime itself or a legal concept without any historical or important basis in our jurisprudential system. To 
claim a privilege is to force the government to work harder, they want a short cut. And yet, ironically, 
while I have never felt a client received any credit for waiving, I have also never felt that the material the 
government obtained from a waiver served any purpose. This has led me to conclude, it is not the actual 
material the government wants, it simply that the government wants to obtain waiver per se to be able to 
claim a thorough investigation.” 


“I was a federal prosecutor for 1 6 years, in the EDNY (6 years), District of Arizona (2.5 years) and 
NDCA (7 years) (w'herc I was the Chief of the Criminal Division and the US Attorney (interim 
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appointment) for the last five of those years). I have been in private practice for the past 3 years. 

Several US Attorneys’ Offices were historically a^essive in demanding waivers, and that practice has 
become more prevalent, along with demands that companies fire employees who decline to talk to 
government investigators or who the government believes may have done wrong, even if those employees 
have not been indicted. The demands from some US Attorneys’ Offices have sometimes required an 
immediate response, without giving the company time to evaluate the demand or distinguish among 
different documents. For example, one US Attorney’s Office <ux;uscd a client of failing to cooperate 
because it spent 2 weeks reviewing the documents that would be the subject of the waiver. 

Even more troubling, however, is the lack of consideration that government prosecutors have provided to 
companies that waive privileges. Unlike the Antitrust Division, which has a history of granting amnesty to 
those companies that waive the privilege and otherwise cooperate, some US Attorneys’ Offices demand 
waivers, demand that companies force executives and employees to be interviewed by the government on 
pain of termination, and suggest that the company should not pay the legal fees of those employees or 
officers (on pain of indictment of the company). 

These tactics are intended to deprive employees of top legal representation and cause employees to resent 
the corporation for ‘abandoning’ them, both attempts by the government to convince those employees to 
provide damning information about others in the company. While truthful cooperation is in the 
government’s interest, several US Attorneys' Offices have resorted to making false statemeuts to counsel 
for individual employees and mischaracterizing companies’ cooperation in an effort to extract guilty pleas 
from individuals and from companies. 

In addition, some prosecutors, including prosecutors at Main Justice in Washington. D.C., have demanded 
that companies retain separate ‘independent’ counsel to conduct internal investigations and turn the 
results of those investigations over to the government. In my experience, our client declined that demand, 
recognizing the client might incur the wrath of the prosecutor, because it was unnecessary. Such demands 
essentially require the companies to conduct the investigation for the government, turn over the results, 
and then agree to punitive measures for the company. 

Finally, prosecutors recognize the difficult position that companies are in when they face criminal 
prosecution, because of negative public and shareholder reaction and because of possible government 
debament. Some prosecutors exploit that fear to obtain information and then use it against the companies 
to extract unnecessary corporate guilty pleas or deferred prosecution agreements. Prosecutors’ primary 
goal should be to indict individuals who commit crimes; in my experience, prosecutors have failed to give 
adequate weight to the factors identified in the Thompson memo and have disregarded mitigating factors 
when the companies do not accede to the prosecutors’ version of events.” 


Other responses by outside counsel follow; 


“Environmental enforcement case, handled by DOJ Environmental Crimes Section (ECS) and U.S.Atty. 
DOJ ECS lawyer made clear that favorable disposition (misdemeanor Water Act and diversion of felony 
hazardous waste charges) would not occur absent waiver. Produced approximately 80 typed interviews 
and notes. At other times in the litigation, was suggested that company terminate funding of counsel fees 
for employees (despite company bylaws authorizing). Demanded that company withdraw from all joint 
defense agreements in settlement agreement, despite pendency of continuing parallel civil litigation. 
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Environmental prosecution under Clean Water Act; U.S. Attorney and staff made clear that govci^ent 
decision to prosecute, despite company general cooperation and violation conduct caused by ernployee 
contrary' to explicit company policy, hinged on company decision not to waive privilege. Govf immumzed 
employee who committed violation then used him against company that had informed employee that 
pollution violations were contrary to company policy'.’ 


“Typical situation: environmental crimes investigation in which the company is invariably expected to 
turn over its internal investigation. Although DOJ lawy ers give lip service to the proposition that waiver is 
not required to get Thompson Memo cooperation credit, they invariably asked for the information (or the 
client knew they would invariably ask for the information) in such a manner as to make it plain ftcy 
would not consider any company that did not waive to be a ‘good corporate citizen deserving o 
consideration for a charging decision less than ‘the most serious readily provable offense.’ In fact DOJ 
and USAO lawyers say the only way they are authorized under DOJ policy to charge less than the most 
serious readily provable offense is if the company shows it comes within the mitigating categories m toe 
Thompson memo, and invariably waiver of work product and attorney client protections are discussed. 


“For all intents and purposes, there is no such thing as an attorney-client privilege or work product 
protection in a public company. This is true for inside counsel as well as outside counsel. In-house 
counsel should probably periodically issue a blanket warning to senior executives that they should expect 
that, in the event of a future governmental investigation, any conversations that would otherwise be 
viewed as privileged will likely be disclosed to the government. For outside counsel coming in to perform 
an investigation, we do so now in the expectation that our client will instruct us to turn over all of our 
materials to the government. We are, as a consequence, also fair game for testimony in class action and 
other civil cases brought by shareholders. Public companies currently have little choice in this 
it is likely, at least in my opinion, that executives are beginning to realize that they cannot bring difficult 
problems to their counsel and receive their advice for fear that advice will be disclosed and decisions will 
later be second-guessed by the government.” 


“The AUSA wrote a letter to the company's counsel explicitly stating that whether the company receives 
any credit for cooperation would be determined by whether it had ‘fully’ met Ae factors set the 

Thompson Memo, including the company's willingness to make a firm commitment to provide the 
government prompt access to all ‘potentially relevant information, including information protected by the 
attorney-client privilege and work product privilege.' 


Shortly thereafter, and even though the company waived privilege and work product with respect to the 
subject matter of the investigation, the prosecutor complained ot a lack of cooperation, and demanded that 
the parent company’s General Counsel, Audit Committee Chairman and CEO meet with him personally 
so that they could respond directly to his demands. Surprisingly, the company acceded to this request and 
there were one or more meetings at which the General Counsel (and, 1 believe) other top executives were 
lectured by the AUSA in a threatening manner. 

As he realized that these pressure tactics were actually working, the AUSA continued to make escalating 
demands, including a series of demands for virtually unlimited waiver of the attorney-client privilege. 
When the company's outside counsel pointed out that the company had in fact complied with the 
Thompson Memo by providing, inter alia, the facts, the identity of witnesses, the documents, voluntary 
presentations on various issues and even limited waivers of attorney-client privilege, the AUSA 
apparently concluded that this attorney was an obstructionist and not cooperating. 
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“When we assert privilege with regard to an independent counsel investigation report, records and 
recommendations, the government (in my case state attome>'s general and state departments of insurance) 
tells us that we are being uncooperative and unreasonable and that we are the only person who has 
received such a subpoena that is withholding this kind of information. The state also requests information 
on the process our client followed to prepare its answers to other questions in the subpoena, including 
inquiries and analysis done by outside and inside counsel. We have also resisted that (on work product 
and other grounds) and received the same reply that we are the most unreasonable, uncooperative person 
in our industry, and that if we want to save the time and money of the government's investigation then we 
should cooperate.” 


“I'he Department of Justice and the CFTC have extorted the energy industry into waiving privileges and 
paying huge unjustified settlements for "false reporting" trade data to the trade publications. 


“While guidelines for various ^ency voluntary disclosure programs may permit the assertion of 
privileges, in reality, agents who investigate apparent misconduct, those administering the disclosure 
programs and government lawyers who evaluate the issue that is the subject of the disclosure clearly 
expect waiver as a matter of course. Assertions of privilege, in such circumstances, are usually met with 
raised eyebrows and "tisk-tisks" rather than by direct threats or explicit statements of unfavorable 
treatment. Corporate clients, in particular, quickly get the message from the regulators and investigators 
and elect to waive the privilege in expectation favorable treatment in agency and prosecution decision 
making. The most common privileged material provided to government investigators and lawyers are 
interview memoranda prepared by counsel.” 


“Government suspension and debarment and exclusion officials routinely demand that companies disclose 
internal investigations, including notes, in order to be deemed ‘responsible’ contractors and receive 
Federal contracts. Also, Congressional investigators routinely request such waivers. 1 have not had a 
serious issue with the Civil Division of the Justice Department. 1 routinely get this request from Assistant 
US Attorneys when they are conducting grand jury investigations.” 


“The government now expects a waiver as their inherent right. In return, almost no credit is given. 


“In situations where the government is aware that an investigation has occurred, it has been indicated 
directly and indirectly that they need all of the gathered information to make a proper assessment elsewise 
they view any claims of cooperation or truthfulness unacceptable.” 


“We generally advise clients to be prepared to waive certain privileges when the results of a preliminary 
investigation uncover a potential violation of law that, absent an affirmative disclosure, could subject the 
client to increased penalties or a potential qui tam action.” 


'AUSA stated that asserting the attorney-client privilege was inconsistent with cooperation. 
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Memo to GonzalcN 
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wtDst5a*r. serrtMUK it, too* 


Justice Department Is Reviewing Corporate Prosecution Guidelines 

CriticM Say Coercivt Tactics Arc Allowed 
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Sljc ^"cVu ijork S^tmcis 

Sen'EMBEJi 7, 2009 


Ex’OfficiaiM of Justice Depi. Oppose Prosecutors* Tactic in Corporate Criminal Cases 
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